






















DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA. 





JANUARY TERM, A. D. 1886. 


Tue Strate or Fioripa, ex ret. A. N. Epwarps, vs. THE 
County CoMMISSIONERS oF SuMTER County, ReEsponp- 
ENTS. 


1. Theallegations ofa return or an answer to an alternative writ of man- 
damus, should be stated positively, and not upon information 
and belief. 


2. The rules requiring pleas to be sworn to does not restrict a defend- 
ant to pleading matters of defence which are within his personal 
knowledge. The affidavit is required as an evidence of the 
pleader’s good faith in setting up the defence. 

8. If the alternative writ in a proceeding to compel the County Com- 
missioners of a county to issue a permit under Chapter 3416, 
Laws of Florida, granting the right to sell liquors, wines or beer, 
makes the necessary allegation that the petition to the Commis- 
sioners was signed by a majority of the registered voters of the 
election district, and the return to the writ alleges ih a proper 
manner that certain names appearing thereon as petitioners were 
not signed by, and the signing thereof is not the act and deed of, 
the persons represented by such names, and that without such 
names the petition does not contain a majority of the registered 
Voters of the district, a material issue will be raised, and the bur- 
den will be upon the relator to prove his averment. 

4, The applicant for the right to sell liquors, wines or beers, under the 
above statute, may sign his own petition and is to be counted 

the same as any other registered voter of the election district. 
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5. The simple failure to publish the ‘‘marks’’ of a few petitioners 
whose names are published, is not a material defect in complying 
with the provisions of the statute. 

6. Although the statute requires that each petitioner shall sign the pe- 
tition in the presence of two credible witnesses, it does not re- 
quire the witnesses to subscribe to such signing. 


7. A person who has not obtained a permit from the County Commis- 
sioners under Chapter 3416, Laws of Florida, cannot lawfully 
carry on the business of a liquor dealer : such a permit is a war- 
rant not only of the right, but also of the personal fitness, of the 
person to whom it may have been issued to conduct such busi- 
ness, upon obtaining a license from the Collector of Revenue un- 
der Chapter 3413, and is not transferable. 


8. The assignment ofa liquor license issued under chapter 3413 to one 
who had not obtained such a permit, by another who has such a 
permit, does not vest the former with the legal right to conduct 
the business of a liquor dealer, and before he can lawfully become 
the assignee of such liquor license, issued under the latter act, and 
be vested with the legal right to carry on the business of a liquor 
dealer, he must, himself, have obtained a permit, under Chapter 
3416, from the County Commissioners. 

9. A person who has obtained a permit under chapter 3416 may , dur- 
ing the license year (which is from October 1st to October 1st of 

the next year) or during such part of it as may not have expired 
when the permit is granted, carry on the business of a liquor 
dealer at as many places in the election district as he may obtain 
liquor licenses for, under chapter 3413, from the Collector of 
Revenue, or by assignment from another who may have law- 
fully obtained them from such collector. 

10. A mandamus will not issue to enable a person to effect an illegal 
purpose, ¢. g. to compel the County Commissioners to issue a 
permit to sell liquors under Chapter 3416 to one whose purpose 
is to transfer the same, and a license to be issued by the Collec- 
tor of Revenue, to another who has not complied with such 
statute, and to thereby enable him to carry on the business of a 
liquor dealer unlawfully. 


This is a case of original jurisdiction. 


The facts of the case are stated in the opinion. 
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H. H. Herndon, Calhoun Davis ¢ Gillis for the motion. 
Hocker § Mabry, contra. 


Mr. Justice Raney delivered the opinion of the 
court : 


The relator has moved to quash the amended return filed 
by respondents. 

The statements of the first, third and fifth paragraphs are 
pleaded on information and belief. We do not think this 
isa proper form of allegation in this, if itis in any, common 
law pleading. We have seen and can recall no form of a 
plea at common law in which it has been used. Thestate- 
ment ot the defence should be positive. Of course we do 
not mean that a defendant is confined to pleading matters 
which are within his own personal knowledge. The rule 
requiring pleas to be sworn to was never intended to have 
any such restrictive effect. The affidavit is required as an 
evidence of the pleader’s good faith. Subject to these re- 
marks we will consider the several defences set up in this 
return. 

The first defence is that the names of thirty-five persons 
purporting to have signed the petition presented to the 
County Commissioners were not signed by such persons, 
and that the signing of their names is not their act and 
deed. The names of the persons are given, and it is alleged 
that without them the petition does not contain a majority 
of the names of the registered voters in the election district. 
The alternative writ alleges that the petition for the permit 
was signed by a majority of such registered voters. This 
is a material averment, and if not true the County Com- 
missioners were not called upon to grant the permit, nor 
could this court rightfully compel them to do it. The re- 
turn, then, if this defence were properly pleaded, would 
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raise a material issue, and before we could grant the writ 
the relator would have to prove his allegation, but, as indi- 
cated above, it is not properly pleaded. 

When a party seeks the aid of the writ of mandamus to 
secure a right, he must show that he is entitled to such 
right. The absence of judicial power in the Board of 
County Commissioners does not take away any of the re- 
quirements of the statute as to the relator’s rights, nor does 
it render illegal a rejection of a permit by the Board when 
he has failed to comply with such requirements substan- 
tially. We feel justified in saying, however, that County 
Commissioners, when a petition is in proper form, and the 
other provisions of the statute have been substantially com- 
plied with, should never deny the permit unless they are 
well satisfied that there has been a failure to comply in 
some material respect with the requirements of the statute. 
It should not be denied unadvisedly. The presumption, 
when the proceedings taken under the statute are in form, 
are all in favor of the petitioner. When the law has been 
complied with, to have a permit is his right, and any un- 
tenable obstacle thrown by them in his way, on the plea of 
being guardians of the public, is a mistake as to duty, and 
not only does an individual a great wrong but may bring 
contempt upon the law they are really violating under an 
effort at protecting the public. 

2. The second defence is that the relator himself has 
signed as a petitioner. If he isa registered voter he has 
the right to sign his name as one of the petitioners and to 
be counted as such in making the majority. Candidates 
for office vote for themselves and are counted, and the fact 
that a candidate’s majority was one would not make a tie 
vote in law, because his own vote was necessary to the ma- 
jority. Thestatute no more excludes him than it does any 
other registered voter. 
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8. We do not think that a simple failure to publish the 
marks of a few petitioners, whose names are published, is 
at all material. The publication of the names identifies 
the petitioners sufficiently for all the practical purposes for 
which the publication was intended. No question is raised 
as to the identity of the signers, nor is the omission of the 
marks charged to have been made for any improper pur- 
pose, or even intentionally. 

4. Although the statute requires that the petitioners 
shall each sign in the presence of two witnesses, it nowhere 
requires that the witnesses shall subscribe or attest the sig- 
natures. The fourth paragraph does not allege that Rich- 
ardson did not, in fact, sign in the presence of two wit- 
nesses. The same rule applies to the signing of the other 
petitioners’ names in the paragraph. 

5. The fifth defence is, that since November 3, 1885, the 
day of the rejection of the petition by the Board of County 
Commissioners, and on the 15th day of December, before 
the issuance of the alternative writ, the petitioner bargained 
and sold to Wm. Henshaw and to J. R. Teegarden, to one, 
or both, all his interest in the petition and application, and 
which are the foundation of the mandamus proceedings, and 
that relator has now no interest in the former, and allows the 
use of his name in these judicial proceedings to obtain a per- 
mit and license with the purpose and intention of transferring 
the same to.Henshaw and Teegarden when obtained, and 
not for the purpose or with the intention of himself engag- 
ing in business as a dealer in liquors, wines or beers. 

The eleventh section of the general revenue act of 1883 
(Chapter 3413) provides that “all licenses may be trans- 
ferred, with the approval of the Comptroller, with the busi- 
ness for which they were taken out when there is a bona 
fide sale and transfer of the business, but such transferred 
license shall not be held to be good for any longer time or 
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any other place than that for which it was originally 
issued.” It this provision alone controls the assignment of 
a liquor license, then a person who has obtained a permit 
from the County Commissioners, and upon it a license from 
the Collector of Revenue after paying the license tax and 
fee, may transfer the license to any party to whom he may 
also make a bona fide sale of the business covered by it, pro- 
vided the Comptroller approves of such transfer. The 
above section of chapter 3413 is not, however, the sole stat- 
utory regulation of this subject so far as liquor licenses are 
concerned. Section 2, chapter 3416, providing for a peti- 
tion to and permit from the County Commissioners, 
enacts, in effect, that from and after its assage it shall 
not be lawful for any person or persons, firm or 
firms, to sell any intoxicating liquors, wines or beer in any 
election district in any county in this State, unless he has 
complied with the provisions of such act. In other words, 
unless he has obtained a permit from the County Commis- 
sioners, as provided thereby. Its seventh section provides 
that any person violating the provisions of said act shall 
be amenable to the penalties then prescribed by law for 
selling liquors without a license, and shall be tried in the 
manner prescribed by the same. These two acts were 
passed by the Legislature at the same session, and were 
pending at the same time, and neither received the sanc- 
tion ot the Governortill after the adjournment of the Legisla- 
ture. They were enacted as concurrent regulations of the 
same subject, and have been held by this court (19 Fla., 
595,) to be in entire harmony as to their practical opera- 
tion, and though the general revenue law was, in fact, ap- 
proved two days after tle other, it does not repeal the other, 
but they are in pari materia, and are to be construed as ane 
act. The fact is, that chapter 3413 is a revision of the 
general revenue law of 1881, (chapter 3219,) and re-enacts 
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its penal provisions as to selling liquors without a license. 
The consequence then is that any person who carries on 
the business of a liquor dealer without having obtained a 
permit from the County Commissioners, is as much liable 
to the penalty denounced by the general revenue act of 
1883 as he would be if he had failed to pay for and ob- 
tain a license from the Collector of Revenue. Assuming 
then that one person who has complied with the provisions 
of both acts should, in fact, transfer his license to another 
who had not complied with chapter 3416, and even that 
the Comptroller had approved such transfer, still such lat- 
ter person would not be entitled to carry on the business 
of a liquor dealer. The policy of chapter 3416 is, that no 
person shall become a liquor dealer who has not received 
the endorsement ot a majority of the registered voters of 
the precinct as a fit person to be entrusted with the conduct 
of such business. This is the more apparent when we con- 
sider the fourth section of this act prohibiting the sale of 
liquors to minors and intoxicated persons. If, then, Hen- 
shaw and Teegarden be persons who have not received a 
permit, and the purpose of the relator is to enable them to 
carry on the business without doing so, then such pur- 
pose is contrary to the statute and, if successful, would be 
a fraud upon its policy. Persons who invoke the aid of 
this writ must come with clean hands. High on Extraor- 
dinary Legal Remedies, section 26, of chapter 1, and Com- 
monwealth vs. Henry, 49 Penn. St., 530. It cannot be in- 
voked for an illegal purpose. The defence under consider- 
ation has not, however, alleged that Henshaw and Teegarden 
are not persons who have such a permit. A permit under 
Chapter 8416 continues for the license year, as defined by 
section 11, of chapter 3418, (i. e. from October Ist of one 
year, to October ist of the next year,) for which it may 
have been issued, or for the unexpired portion of the li- 





SUPREME COURT. 








State ex rel. Willie et al. v. Barnes, Comptroller—Syllabus. 








cense year current when it issues. This section of chapter 
3413 has this effect upon it, whether the time be specified 
in it or not, and would so limit the specification of a longer 
time. The permit is personal in its character, and is, in 
law, a warrant of the holder’s right and personal fitness to 
conduct the business of selling liquor at any place, or as 
many places in the election district for which it is granted 
as he may desire, upon his obtaining the necessary licenses 
from the Revenue Collector, under chapter 3413. Of the 
latter, he must have one for each place, and he can obtain 
such license from the Collector of Revenue, or by transfer, 
in the manner as indicated above, from others who have 
complied with both acts in obtaining them, but a person 
who has never received such a permit cannot carry on the 
business of a liquor dealer, though he, in fact, may, con- 
trary to the spirit of the law, have been possessed of licen- 
ses by a transfer. 


The motion to quash must then be granted. 








THE STATE OF FLORIDA, EX REL. JAMES J. WILLIE ET AL., 
THe Boarp or Pusiic INstRUCTION FOR JEFFERSON 
County, vs. Witt1am D. Barnes, CoMPTROLLER OF THE 
State oF Fioripa, REsPONDENT.—MANDAMUS. 


. The act of the Legislature passed 22d February, 1885, directing that 
the Collectors of Revenue in the several counties of the State 
pay over to the Treasurers of their respective counties all moneys 
collected on account of the one mill State tax for the support 
and maintenance of common schools, and that the said Treasur- 
ers of the several counties disburse the same as other school 
funds, is in contravention of section 7, Art. 8, of the Consti- 
tution of the State of Florida, which provides that the common 
school fund shall be distributed among the several counties of 
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the State ‘‘in proportion to the number of children residing 
therein between the ages of four and twenty-one years.”’ 


2. A repealing clause in an unconstitutional statute, declaring that ‘‘all 
laws and parts of laws in conflict with this act be and the same 
are hereby repealed,’’ does not affect the previous laws. 

This is a case of original jurisdiction. 
The facts of the case are stated in the opinion. 
W. B. Lamar and R. B. Hilton for Relators. 
The Attorney-General for Respondent. 


Tue Curer-JusticE delivered the opinion of the court: 


The relators filed their petition in this court praying for 
a writ of mandamus to William D. Barnes, Comptroller ot 
the State of Florida. The petition alleges that by the 
Constitution, section 5, Art. 8, it is provided that a special 


tax of not less than one mill on the dollar of all taxable 
property in the State, in addition to the other means pro- 
vided, shall be levied and apportioned annually for the sup- 
portand maintenance of common schools, and that in sec- 
tion 7 of same article it is declared that provision shall be 
made by law for the distribution of the common school 
fund among the several counties of the State in proportion 
to the number of children residing therein between the 
ages of four and twenty-one years. That by an act of the 
Legislature of the State of Florida, passed March 9, 1883, 
it was directed that the County Treasurers of the several 
counties in this State forward to the State Treasurer all 
funds collected and paid over to them by the Collectors of 
Revenue on account of the one mill State tax for the support 
of common schools before the first Monday in April in 
each year, and that by said act the Superintendent of Pub- 
lic Instruction is authorized and instructed on the first 
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Monday in May, in each year, to apportion among the sev- 
eral counties in the same manner, and on the same basis as 
the interest on the common school fund is apportioned, all 
moneys that may be in the hands of the State Treasurdr 
belonging to the fund arising from the one mill State tax 
for school purposes. 

The petition further alleges that by a pretended Act of 
the Legislature of the State ot Florida, of the 22d day of 
February, 1885, it is directed that the Collectors of Rev- 
enue in the several counties in the State pay over to the 
County Treasurer of the same all moneys collected on ac- 
count of the one mill State tax for the support of common 
schools, and that the said County Treasurers of the several 
counties disburse said moneys as other school funds for 
school purposes are disbursed, and that said pretended act 
attempts to repeal all laws and parts of laws in conflict 
therewith. 

That said Barnes, Comptroller of the State of Florida, 
in the month of February, 1885, directed the County 
Treasurer of Jefterson county, Florida, to retain all funds 
paid to him after the 22d day of February, 1885, on ac- 
count of the one mill school tax to be disbursed as directed 
in the pretended act last above mentioned, and under the 
direction of the County Boards of Public Instruction. The 
petition alleges that by means of the distribution provided 
for in the act of 1885, loss has resulted to the school fund 
of Jefferson county. That said act is in violation of the 
Constitution the State. The petitioners pray that a writ 
of mandamus be directed to said William D. Barnes, Comp- 
troller of the State of Florida, commanding him to exe- 
cute and enforce the provisions of the act aforesaid, of 1883, 
and to that end he revoke and recall his instructions and 
directions, given as aforesaid, to the County Treasurer of 
Jefferson county and to the County Treasurers of the sev- 





JANUARY TERM, 1886. ° 11 











State ex rel. Willie et al. v. Barnes, Comptroller—Opinion of Court. 





eral counties of the State, with regard to the disposition of 
the fund paid to him and them on account of the one mill 
State school tax, and that he be reqired to direct the Treas- 
urer of Jefferson county and the County Treasurers of the 
several counties of the State to forward to the State Treas- 
urer all funds collected and paid over to him and them by 
the respective several Collectors of Revenue on account of 
said tax. An alternative writ was granted in accordance 
with the prayer of the petition. The respondent admits 
sending the instructions to the Treasurer of Jefferson 
county as alleged in the alternative writ, and denies that 
the facts recited in said writ entitle the relators to a man- 
damus against him. 

The question presented by the writ and return thereto is 
the constitutionality of the act of the Legislature of Feb- 
ruary 22d, 1885. 

Section 4, Art. 8, Constitution, is as follows: “ The com- 
mon school fund, the interest of which shall be exclusively 
applied to the support and maintenance of common schools 
and purchase of suitable libraries and apparatus therefor, 
shall be derived from the following sources: The proceeds 
of all lands that have been or may hereafter be granted to 
the State by the United States for educational purposes, do- 
nations by individuals for educational purposes, appropria- 
tions by the State, the proceeds of lands or other property 
which may accrue to the State by escheat or forfeiture, the 
proceeds of all property granted to the State, when the 
purpose of such grant shall not be specified, all moneys 
which may be paid as an exemption from military duty, 
all fines collected under the penal laws of this State, such 
portion of the per capita tax as may be prescribed by law 
for educational purposes, twenty-five per centum of the 
sales of public lands which are now or may hereafter be 
owned by the State.” 
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Sec. 5, Art. 8, is as follows: “ A special tax of not less 
than one mill on the dollar of all taxable property in the 
State, in addition to the other means provided, shall be 
levied and apportioned annually for the support and main- 
tenance of common schools.” 

Section 7, Art. 8,is as follows: “ Provision shall be 
made by law for the distribution of the common school 
fund among the several counties of the State, in propor- 
tion to the number of children residing therein between 
the ages of four and twenty-one years.” 

Section 4 enumerates what shall constitute the “ common 
school fund ” and provides that the interest thereon shall be 
exclusively applied to the support and maintenance of com- 
mon schools and purchase of libraries and apparatus there- 
for. 

Section 5 provides for a special tax of one mill in addi- 
tion to the other means provided to be levied and appor- 
tioned annually for the support and maintenance of com- 
mon schools. It is argued by the counsel for the respond- 
ent, that inasmuch as section 4 specifies and enumerates 
what shall constitute the “ common school fund,” and sec- 
tion 7 provides only for the distribution of the “common 
school fund,” that the method of apportionment directed 
therein is confined in its operation to section 4, and did 
not include therein any reference to the tax provided by 
section 5, and that as a consequence the apportionment of 
said one mill tax was left by the Constitution to the discre- 
tion of the Legislature. Although the language in both sec- 
tions 4 and 7 is the same, “ the common school fund,” 
yet it is apparent that the word fund is used in a differ- 
ent sense in each section. If it meant the same in section 
7 as the same word in section 4, it would violate section 6 
that. provides that the principal of the common school 
fund shall remain sacred and inviolable. It is evident that 
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the language used in section 7 for the “ distribution of the 
common school fund ” could not mean the “ common school 
fund ” mentioned in section 4, the interest alone of which 
could be used for the support and maintenance of common 
schools, and the principal of which was to remain sacred 
and inviolable. 

The fund contemplated in section 4 is a sum which was 
to operate as a foundation of the common school system, 
the income of which is devoted to aspecific object, to-wit : 
the support and maintenance of the common schools. 

The word as used in section 7 is used in the sense of 
money or income, a resource to meet necessary expenses. 
To construe it otherwise would be to apportion and distri- 
bute a fund which the Constitution specifically says shall 
not be touched. 

Taken in this view the words “ common school fund ” in 
section 7 would include all resources provided by Art. 8 
of the Constitution for the support and maintenance of the 
common schools, and would furnish the method of their 
apportionment. It comprises the interest on the common 
school fund mentioned in section 4, and the one mill tax 
authorized by section 5. Our conclusion is that the act of 
the Legislature of 22d February, 1885, entitled “ an act in 
relation to the apportionment of the one mill State tax for 
schoo] purposes,” is in violation of section 7, Art. 8, of the 
Constitution. The statute of the 22d February, 1885, be- 
ing unconstitutional, does not affect the previous statute. 
Tunno vs. State, 26 Ala., 165. 

Let the peremptory writ issue. 
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State oF FLoripa, EX REL. FERDINAND Bayer, vs. J. C. 
GARDNER, County JUDGE OF ALACHUA COUNTY ET AL., 
RESPONDENTS.—PROHIBITION. 


Section 11 of Article VI of the Constitution, as amended in 1875, pro- 
vides that the County Judge ‘‘ may also have and exercise juris- 
diction of such proceedings relating to the forcible entry or un- 
lawful detention of lands and tenements, subject to the appellate 
jurisdiction of the Circuit Court, as may be provided by law :” 
Heid, That future legislation was not necessary to make such 
provision operative, but its purpose and effect were that the 
County Judges should exercise jurisdiction of such proceedings 
applicable to the named subjects, as either the then existing, or 
future legislation might provide, and that the proceedings pro- 
vided by the act of 1868 (Chapter 1630) may be enforced before 
such Judges. . 


This is a case of original jurisdiction. 

The facts of the case are stated in the opinion. 
F’. E. Hughes for Relator. 

Ashby, Scott & Thrasher tor Respondents. 


Mr. Justice Raney delivered the opinion of the 
court: 


The question involved in this record is, whether under the 
Constitution and statutes of this State, as they now exist, a 
County Judge has power to try a case of unlawful detainer 
of land. It is claimed by the relator that further legisla- 
tion is necessary to this end. 

The Constitution of 1868 gave the Circuit Courts origi- 
nal jurisdiction “ of the action of forcible entry and unlaw- 
ful detainer,” and provided that “the County Courts may 
have coextensive jurisdiction with the Circuit Courts in 
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cases of forcible entry and unlawful detention of real estate, 
subject to appeal to the Circuit Court.” Secs. 8 and 11, 
Art. VI. The first Legislature held under this Constitution 
passed “an act concerning forcible entry and detainer,” 
(chapter 1630, approved August 14th, 1868,) which pro- 
vides for a recovery against an entry not given by law, or 
with strong hand or multitude of people even where en- 
try is gtven by law, and for a recovery in case of a peace- 
able and lawful entry, when the person so entering shall, 
after the expiration of his right of possession, continue to 
hald the land against the consent of the party entitled to 
the possession. The fifth section provides that the party 
so turned out of possession, or so held out of possession, may 
exhibit his complaint before the Judge of the County Court 
or before the Judge of the Circuit Court of the Circuit, and 
the act in this and subsequent sections provides the form of 
a complaint and summons, and regulates the mode of trial 
and all the proceedings, including an appeal. 

In 1875 the above sections of Article 6 of the Constitution 
were amended, the amendatory sections taking the place en- 
tirely of the original, in accordance with the form pre- 
scribed and of use in this State in making express amend- 
ments of sections of a statute. Amendatory section eight 
retains the language of its original on the subject of forci- 
ble entry and unlawful detainer. It is unnecessary to state 
the provisions of this section on other subjects. Amenda- 
tory section 11 is as follows: “The County Court shall 
have power to take probate of wills, to grant letters testa- 
mentary, and of administration, and of guardianship, to at- 
tend the settlement of the estates of decedents and of mi- 
nors, and to discharge the duties usually pertaining to 
courts of probate, subject to the direction and supervision 
of the appellate and equity jurisdictions of the Circuit 
Court, as may be provided by law, and the County Judges 
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shall have and exercise the civil and criminal jurisdiction 
of Justices of the Peace. They may also have jurisdiction 
of such proceedings relating to the forcible entry or unlaw- 
ful detention of lands and tenements, subject to the appel- 
late jurisdiction of the Circuit Oourt, as may be provided 
by law.’ Prior to this amendment, the County Court un- 
der the original section 11 was possessed of jurisdiction, not 
only in cases of forcible entry and unlawful detention of real: 
estate, coextensive with and subject to appeal to the Circuit 
Court, and “ of full surrogate or probate powers subject to 
appeal,” subjects which are covered by the amendatory sec- 
tion, but it had also jurisdiction “ of all misdemeanors, and 
all civil cases where the amount in controversy” did not 
exceed three hundred dollars, such jurisdiction being final 
where the amount did not exceed one hundred dollars, its 
civfl jurisdiction not including however questions of the 
title or boundary of real estate. It was also provided by the 
original section that there should be a regular trial term of 
the County Court six times in each year. 

Comparing the original and amendatory sections 6 and 
considering therewith amendatory section 15, of the same 
Article, which gives Justices of the Peace jurisdiction in all 
actions at law in cases in which the amount or value in- 
volved does not exceed one hundred dollars, and provides 
that “in criminal cases their powers shall be fixed by law,” 
we see that the purposes of these amendments was to de- 
prive the County Court and Judge (save in the exercise of 
probate and surrogate powers and in actions of forcible en- 
try and unlawful detainer) of the important and fixed con- 
stitutional jurisdiction the court had previously exercised, 
and to confine them in all other civil, and in all criminal 
matters to the jurisdiction of Justices of the Peace. 

It is well known that the County Courts in the exercise 
of their criminal and ordinary common law civil jurisdie- 
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tion, as organized under the origina] Constitution of 1868, 
were found illy suited to the condition of our people. 
They proved not only to be sources of grievous expense, 
with their attendant juries and witnesses, but also unsatis- 
factory administrators of justice; and the amendments 
adopted in 1875, in so far as they concerned such court, were 
proposed and recommended by the second and third Legis- 
tures elected under that instrument, and in response to a 
very urgent and unanimous sentiment of the tax paying 
people. Experience had proved that the enlarged powers 
which had been collected in this court should be distribu- 
ted, and the result of the amendments was that the County 
Court now has only such judicial power as the Judge of 
Probate had prior to the Constitution of 1868, and the 
County Judge is the judge of such court, and as such has 
power to try cases of forcible entry and unlawful detainer, 
subject to appeal, a power which, prior to such Constitution, 
two or three Justices of the Peace could exercise, and he is 
also a Justice of the Peace of the county for which he is 
appointed. All jurisdiction taken trom him by the amend- 
ment, except such as a Justice of the Peace may exercise 
or be given, is put in the Circuit Court. There is nothing 
in the amendments referred to, nor in the history of the 
times leading to them, which supports the idea that any 
dissatisfaction with the general laws to be administered oc- 
casioned their proposal or adoption. The purpose was to 
provide suitable tribunals for the enforcement of the laws, 
as the latter existed or might be made or altered from time 
to time. At the timeot the adoption of these amendments 
there existed, as we have seen, a statute regulating actions 
of unlawful detainer and their trial before the very same 
otlicers, in whom the power of trial iscontinued. This stat- 
ute, it may be remarked, is, in so far as the wrongs it re- 
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dresses, substantially a re-enactment of the act of 1828, in 
force upon the same subject at the adoption of the Consti- 
tution of 1868, and to be found in Thompson’s Digest. 
When the original section 8, Constitution of 1868, gave the 
Circuit Courts original jurisdiction of the action of “ forci- 
ble entry and unlawful detainer,” it meant such actions as 
they were then constituted under the statute, and might, 
within constitutional bounds, be created by future legisla- 
tion, and the same was the meaning of the original section 
11 as to the County Courts; and the same likewise was the 
meaning of the amendatory section 8 as to the Circuit 
Courts; and when the amendatory section 11 said, “ they 
may also have jurisdiction of such proceedings relating to 
the forcible entry or unlawful detention of lands and tene- 
ments, subject to the appellate jurisdiction of the Circuit 
Court, as may be provided by law,” it meant that such pro- 
ceedings relating to the forcible entry or unlawful deten- 
tion of lands and tenements as the existing or future stat- 
utes might provide for, should be within the jurisdiction of 
County Judges, subject, however, to the appeal indicated. 
The language used—may be provided by law—can be reason- 
ably construed to cover both present and future legislation. 
The insertion of the word hereafter is necessary to con- 
fine it to the latter. The same language is uscd be- 
fore in the same section, and who has ever doubted 
that the general laws regulating the probate of wills, ad- 
ministration, &c., in force at the date of adoption of this 
amendment were as much within it as any subsequent 
legislation. There is nothing in the nature of the statute 
of 1868 inconsistent with the purpose of the amendment 
of 1875, and such being the fact, and there being nothing 
in the amendment indicating an express intent to repeal 
the act, we see no reason why it does not remain in full 
force. 
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We find nothing in the authority cited by counsel for 
relator tatal to our conclusions. In the case of the State 
vs. City of Newark, 10 Vroom, 380, where the amendment 
to the Constitution of New Jersey provided that “ prop- 
erty shall be assessed for taxes under general laws, and by 
uniform rules, according to its true value,” it was held to 
execute itself, and to require no legislation to entorce it, 
and that it went into effect immediately upon its adoption, 
and operated as an abrogation of all special laws tor assess- 
ing property for taxes, and that in the assessment of taxes 
thereafter property was required to be assessed under the 
general law then in force, which in all respects conformed 
to the constitutional requirement as to the valuation of 
property for the purposes of taxation, The doctrine of 
the decision is that the effect of a constitutional amend- 
ment on existing laws is a question of intent, and that the 
general laws for the assessment of property for taxes then 
existing, not being inconsistent with the constitutional 
amendment, continued to be applicable to taxation after 
the amendment went into effect, and no new legislation 
was indispensable to put it in operation, and that the 
amendment itself operated as a repeal of the special or 
local laws upon the same subject, and which it was the 
purpose of the amendment to get rid of. As stated above, 
we do not think the purpose of the amendments of 1875 
was to get rid of the statute as to forcible entry and un- 
lawful detainer. 

Putting relator’s case in its strongest light, more cannot 
be said for it than that there is, at least, a doubt created 
by the language used in amendatory section eleven, that 
it means the County Judges should not exercise the juris- 
diction until further legislation should be had upon the 
subject. In cases of such doubt not only can resort be had 
to the object sought to be accomplished by the amendment, 
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as referred to above, (Cooley’s Con. Lim., m. p. 65,) but con- 
temporaneous and practical construction which has been 
acquiesced in for a considerable period is of force. “ In- 
deed ” says Judge Cooley, “where a particular coustruc- 
tion has been generally accepted as correct, and especially 
when this has occurred contemporaneously with the adop- 
tion of the Constitution, and by those who had opportu- 
nity to understand the intention of the instrument, it is 
not to be denied that a strong presumption exists that the 
construction rightfully interprets the intention, and when 
this has been given by officers in discharge of their official 
duty, aud rights have accrued in reliance upon it which 
would be divested by a decision that the construction was 
erroneous, the argument ab inconvenienti is sometimes al- 
lowed to have very great weight.” Ibid 67-71. 

For over ten years it has been the common practice of 
the County Judges to entertain this jurisdiction. Their 
right to do so has never been questioned before in this 
court, nor anywhere that we are informed; not only is 
this so, but in the act of 1885, referred to above, we find 
it enacted “that in the trial of cases of forcible entry end 
unlawful detainer before the County Court or County Judge, 
the same shall be tried by six legal juroxs, who shall be 
freeholders,” &c.; thus showing that a similar understand- 
ing was had by the State Legislature and by the Govepnor 
who approved the statute. 

Assuming that additional legislation had been necessary 
before the County Judges could have exercised the juris- 
diction, we are still unable to see that the omission of the 
words “coextensive jurisdiction” from the amendatory 
section 11 shows an intgnt that in no event their jurisdic- 
tion in such cases should be equal to that of the Circuit 
Courts subject to the appellate power of the Circuit Courts. 
We fail to see why the Legislature could not give the 
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County Judges original jurisdiction of the same “ proceed- 
ings relating to the forcible entry and unlawful detention 
of lands and tenements.” Where is the limitation upon the 
proceedings that “ may be provided” by the Legislature 
in this matter, outside the well known character of forci- 
ble entry and unlawful detainer? It is not expressed, nor 
do we see anything from which it can be inferred. Had 
the framers of this amendment intended to put such a 
limitation upon the Legislature, they would have defined 
it. .We see no evidence of any such purpose having been 
in their minds. Such limitations must be expressed or 
clearly implied. They cannot be presumed, for the pre- 
sumptions are all in favor of Legislative power. 

The demurrer is sustained, and the rule discharged. The 
costs will be taxed against the relator. 








Tue State or Fioripa, EX REL. THE Citizens’ Gas LIGHT 
Company, vs. THB Mayor AND ALDERMEN OF THE CITY 
OF JACKSONVILLE, RESPONDENTS.—MANDAMUS. 


. If an alternative writ of mandamus shows a prima facie case, it is 
not demurrable, 

. Where the writ alleges a power in a municipal body to levy taxes, 
and such power is limited by statute to a certain percentage upon 
the value of the taxable property, it is not necessary to allege in 
the writ that the power has not been exhausted. The exhaus- 
tion of the power by a previous exercise of it is properly matter 
of defence to be set forth by the officers who are called upon to 
exercise the power. 

. Where a levy of taxes is desired by a judgment creditor of a mu- 
nicipality for the payment of his claim, and his right is based 
upon the ordinary status of a judgment creditor and the power 
of the Board of Aldermen to make a levy, a demand upon the 
proper officers for a levy to pay the judgment must be made be- 
fore relief by mandamus can be had. 
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4, It is not necessary that the demand should be to levy a special tax. 
A definite request or demand to levy a tax to pay the judgment 
is sufficient. 

5. Where an alternative writ alleges a request to provide for the pay- 
ment of a judgment and a refusal to comply with such request, 
and the return states that no demand was made to levy a special 
tax, the return is evasive and insufficient. 

6. Great strictness of pleading is required in returns which set up 
matter of confession and avoidance. 

7. Where a return alleges an exhaustion of a power of taxation by a 

, Board of Aldermen and refers to an annexed resolution passed 
by them, as showing an exhaustion of such power, and such 
resolution does not show clearly and with certainty that the pur- 
poses for which the levy was made were of a character which 
entirely exhausts the power, there being no limitation upon the 
taxing power as to certain purposes, the return will be held insuf- 
ficient. 

8. The writ of mandamus does not confer power upon officers to whom 
it may be directed. 

9. Where a return to an alternative writ of mandamus shows only a 
partial exhaustion by respondents of the power of taxation for 
the year pending its issue, as to such year they will be required 
to levy only the amount to which the power is shown not to be 
exhausted. But if this proves insufficient to pay the relator’s 
claim, whether the respondents will be compelled to make addi- 
tional levies, not beyond their power. in subsequent years, until 
the whole claim is paid—guere ? 


This is a case of original jurisdiction. 

The facts of the case are stated in the opinion. 

John A. Henderson and T. L. Clarke for Relator. 

Call § Jones and Hartridge ¢ Young for Respondents. 


Mr. Justice Raney delivered the opinion of the 
court: 


The alternative writ alleges that the relator is a body 
corporate, duly organized under the laws of this State; 
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the recovery of a judgment for $2,980.93, in Duval Circuit 
Court, against the city of Jacksonville; the failure and re- 
fusal of the respondents, upon request, to provide for the 
assessment or collection of any tax to pay the same, and 
that itis unpaid, and that the city has no property subject to 
levy on execution. The judgment was recovered on war- 
rants issued in January and March, 1883, on the Treasurer 
of the city, for “ lamps and lighting streets department.” 

A motion was made to quash the alternative writ, on 
the ground that there was no showing of a demand for a 
levy and collection of the tax, and the further ground that 
it was not shown that the respondents had not exhausted 
their powers as to assessing and levying taxes to the maxi- 
mum of taxation allowed by the statute controlling in 
such cases. 

This motion was overruled, we being of the opinion that 
there was a sufficient allegation of such previous request, 
or demand and refusal ; and that it was sufficient, so far as 
the second ground was concerned, for the writ to show or 
make out a prima facie case, and not necessary that it should 
negative an exhaustion by respondents of their legal pow- 
ers as to the extent ot taxation. The limits of their powers 
are indicated hereafter, and they are conferred and pre- 
scribed by a general statute, of which we take judicial no- 
tice, and hence we think the allegations of the writ are 
sufficient to make out a prima facie case. High on Extra- 
ordinary Legal Remedies, secs. 448, 449; People vs. 
Hatch, 33 Ill., 139; Silver vs. People, 45 Ill., 224. An ex- 
haustion of the power is a matter which should come, 
more properly, from the defendants, and should be set up 
as a defence. Where a power to levy taxes is given by a 
general statute, and the declaration, which the alternative 
writ stands for, sets up facts calling tor, or authorizing its 
exercise, and a request for and refusal otf its exercise, a prima 
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facie case is made; and the previous exhaustion of the 
power need not be denied by the party suing—the effect of 
the showing, without such denial, is that the dower exists. 

The return to the writ sets up two defenses : 

1st. That no demand has been made to levy a special tax 
to pay this judgment. 

2d. That respondents have levied upon the inhabitants 
of the city and their property, a tax of one per cent., upon 
the State valuations of the property in the city, for mu- 
nicipal purposes; and in addition thereto, have levied a 
tax of one mill fora sinking fund to pay outstanding 
bonds, and a tax of six mills to pay the interest accruing 
annually on said bonds, “ as will fully appear from the cer- 
tified copy of the minutes of the Board of Aldermen, at 
their meeting on the 8th of December, A. D. 1885, hereto 
attached and made a part of this return,” and they say they 
are not authorized or empowered to levy any other or 
greater tax upon the inhabitants of the city, or their prop- 
erty. The “certified copy of the minutes” attached shows 
a meeting held on the day named above, at which six al- 
dermen were present, and that the committee on taxes and 
licenses submitted a report in regard to the levy in relation 
to taxes, which was “ adopted.” 


The report is as follows: 
JACKSONVILLE, 8th Dec., 1885. 
To the Honorable President and Board of Aldermen : 
The Committee on Taxes and Licenses beg leave to report that they 
have had the matter of assessment under consideration, and recom- 
mend the following assessment : 


For General Revenue 9 mills 
For Sinking Fund 
For Interest 
4 mills 
CE hoe 2 eee de ea ee ae desnowdaddedeeeshe's 20 mills 
Signed, B. THEBAUT, 
Wo. Baya, 
H. Koopman, 
Committee on Taxes and Licenses, 
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The relator moves for a peremptory writ. 

In County Commissioners vs. King, 13 Fla., 460, 461, 
where the duty of levying a tax to meet the interest cou- 
pons, as they matured, was specially enjoined by the 
Internal Improvement Act upon the Commissioners. of 
those counties issuing bonds under the act, to aid in con- 
structing a public work, it was held that no previous de- 
mand was necessary, to lay a foundation for a mandamus. 
The duty there was specially imposed by the statute, and it 
was within the purpose and meaning of the law the offi- 
cial duty of the commissioners to levy the tax without any 
request. State ex rel. vs. City Council of Racine, 22 Wis., 
258. In High on Extraordinary Remedies, secs. 13, 41, it 
is said that a distinction is recognized between duties of a 
public nature, or which affect the public at large, and du- 
ties of a mere private nature and affecting only the rights 
of individuals ; that while in the former class no demand 
is necessary, in the latter, where the party aggrieved, 
and seeking the writ, has a private interest, and claims the 
immediate benefit of the act sought to be coerced, a de- 
mand is necessary. We do not think the case at bar comes 
within the above decision in 13 Fla., or the above rule do- 
ing away with the necessity of a demand; but that it is 
one of those cases requiring a previous demand. The ob- 
taining of the judgment, and the absence of property liable 
to execution, and the demand of a levy, were all necessary 
to call into exercise the power of levying taxes under the 
statute. Until the demand was made the officials were not 
called upon to make a levy, and it rested with the relator 
whether or not the exercise of such power should be called 
for, and hence the duty of exercising it was dependent upon 
the desire of the relator and its personal interests. It was 
not a duty of the public, or specific official duty prescribed 
by statute. The demand is held necessary as it is due to 
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the defendant that he should have the option of either do- 
ing or refusing to do what is required of him before appli- 
cation is made to the court to compel him. Where the 
act to be performed is a public, official duty, specially pre- 
scribed by law, no demand is necessary to give the option ; 
the officer knows it is his duty to act, and when. People 
vs. Romero, 18 Cal., 92, citing Tapping on Mandamus, 
282; Crandall vs. Amador County, 20 Cal., 73; O. V. R. 
R. Co. vs. Plumas Co., 37 Cal., 362, 363 ; State vs. Davis, 
17 Minn., 429. 

There is, however, no proper denial of a demand having 
been made. The allegation of the return is that no de- 
mand has been made to levy a special tax to pay the judg- 
ment. Any definite and positive request or demand to levy 
a tax forthe payment of a judgment is sufficient ; and 
whether under the law it was necessary to make an inde- 
pendent and special levy, for the purpose indicated, or 
whether it might have been included in a general levy, 
without declaring the express purpose of paying the judg- 
ment, it was still unnecessary that the demand should do 
more than call for the exercise of the power of taxation to 
provide the means for payment, and it was not requisite 
that it should point out how the power was to be exercised. 
In this respect we think the return is evasive. If, in fact, 
no demand to levy a tax to pay the judgment was made, 
respondents should have said so, and as they have failed to 
so state we must hold their return insufficient on this 
point. 

The purpose of the second paragraph of the return is to 
show an exhaustion of the power of taxation conferred by 
the act of March 5, 1883 (chapter 3477). The second 
section of this statute provides that the total 
taxes levied by any municipal corporation in any one year 
shall not exceed one per cent. upon the State valuation of 
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property within the corporation, such valuation being 
adopted for municipal taxation. This limitation of one 
per cent. does not prevent the levy of sufficient tax to meet 
the payment of interest on outstanding bonds, and provide 
for the payment of principal thereof when the same shall 
become due. The indebtedness, upon which the judgment 
set up in the writ was recovered, is shown by the plead- 
ings to have been incurred March 29, A. D. 1883, except 
$46.80. Nelson vs. St. Martins Parish, 111 U. 8., 716. 
This court decided in Jauuary, 1883, in Basnett vs. City of 
Jacksonville, 19 Fla., 664, that the power to levy’ taxes 
given to municipal corporations by the act of 1869, as 
amended by the act of 1875, (chap. 2045) was taken away 
by the act of 1877, (chap. 3024, §8.) The power, however, 
was restored by the above act of March 5, A. D. 1883, and, 
consequently, existed when the bulk of this indebtedness 
was‘contracted, so far as the record shows. The legality of 
the indebtedness covered by the judgment is ascertained 
by the judgment, and is not, nor could it be, questioned in 
this proceeding. Upon the theory of the above decision, we 
see nothing in the act of 1883 in violation of a contract 
right, even as to the $46.80, nor has it been so claimed in 
the argument. The legislature has the power to limit tax- 
ation as to future indebtedness ; (Clark, Dodge & Co. vs. 
The City of Davenport, 14 Lowa, 497 ; Supervisors vs. U. 
S.,18 Wall., 71; High on Extra. Rem’s., $377); and if there 
has been an exhaustion of the power for the current tax 
year—from March Ist, 1885, to March 1st, 1886—during 
which this writ was brought, we do not think the respond- 
ents can be required to make any further levy. The writ 
ot mandamus does not confer any additional power on a 
board or otticers to whom it may be addressed. Coy 
vs. City Council of Lyons, 17 Iowa, 1; U.S. vs. County of 
Clark, 95 U. S., 769. The return says that the respondents 
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have levied upon the “inhabitants of the city and their 
property ” a tax of one per cent. on State valuations, for 
municipal purposes, and a tax of one mill for sinking fund 
and six mills for interest accruing annually on outstanding 
bonds, as will fully appear from the transcript of the pro- 
ceedings of the Board of Aldermen. This transcript shows 
a levy of nine mills for general revenue, and (besides the 
bond tax which is not to be considered here) shows a levy 
of rour mills for “ old debt.” The return says nothing ex- 
pressly as to this “old debt” levy, and if it is to be taken as 
a part of the return, we are not told by the latter what is the 
nature or character of the indebtedness it refers to. The re- 
turn refers us to the transcript to find out what taxes were 
levied, and it is, in fact, the return, so far as this question is 
concerned. The rule laid down by this court in County 
Commissioners of Polk County vs. Johnson, 21 Fla., 578, 
is that a return should state the tacts relied upon with such 
precision and certainty that the court may be fully advised 
of all the particulars necessary to enable it to pass judg- 
ment upon the sufficiency of the return. It is clear that we 
are not advised by the return that this old debt levy is for 
debts to which the “ one per cent. ” limitation applies. To 
say it is so, and that it is not past due indebtedness on bond 
account, we have to make an assumption outside of the re- 
cord, and this assumption carries with it the further one 
that the aldermen, in making the levy, have exceeded their 
powers by levying a tax of three mills, which they were 
not authorized to do. Ifit bethat the old debt is a debt of 
the same character as this, or otherwise covered by the one 
per cent. limitation, the return should have stated “ the par- 
ticulars.” As it has not doneso, we are not advised of it. 
The consequence is, the return fails to show an exhaustion 
by one mill of the power to levy “ one per cent.” upon the 





JANUARY TERM, 1886. 








State, ex rel., v. County Commissioners Baker Co.—Syllabus. 








valuation for State purposes, and to this extent it is insuffi- 
cient, and relator is entitled to his writ to enforce a levy. 

This proceeding, as appears from the allegations and 
prayer of the writ, has not been shaped to compel the levy 
of a tax of any tax year previous to the year of its institu- 
tion, and omitted by respondents contrary to their duty ; 
nor to compel the collection and application ot a tax of the 
eurrent year levied before the writ was applied for, but is 
for the /evy and collection and application of a tax of the 
current year which respondents have refused to levy. 

Whether the one mill tax will prove sufficient, has not 
been suggested, nor has the remedy appropriate in such 
cases for a future satisfaction of the balance which may re- 
main unpaid been discussed. The practice in Iowa is indi- 
cated in the case of Coy vs. City Council, &c., cited above. 
How far it is applicable, and should be followed, or what 
shall be done here on such contingency, we leave undecided 
until the question shall be raised. The peremptory writ 
will issue for the levy as above indicated. 





StaTE, Ex REL. C. B. McCuenwy, vs. Toe County Com- 
MISSIONERS OF BaKER CouNTY.—MANDAMUS. 


1. The election contemplated by the statute regulating a change in the 
location of a county site is an election at which the voters of the 
county may vote for any place within the county; and where 
the election as prayed for in the petition and ordered and given 
notice of, is one as between two particular and specially designa- 
ted places, it is contrary to the policy of the statute and illegal. 

2. Though County Commissioners will not be controlled in their dis- 
cretion as to the character of the courthouse or jail or offices 
which it is made their duty to erect or provide under the above 
statute, yet where they refuse to perform these duties, manda- 
mus will lie to compel them to act, or to set them in motion. 
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3. The omission of inspectors of an election to take the oath pre- 
scribed by law, or their being improperly sworn, does not invali- 
date the election or the votes cast at such precinct, or the return 
thereof. 

4. Illegal votes do not invalidate legal votes when the number of the 
former is ascertained. 

5. Whether a person who has given a bond conditioned to erect at his 
own expense public buildings ata certain place, should it receive 
a majority of the votes as the county site, and to convey the 
buildings and certain lands to the county within a certain time, 
can ask, as relator, that a mandamus issue to compel the County 
Commissioners to erect said buidings—quere ? 


This is a case of original jurisdiction. 


Upon the filing of respondents’ return to the alternative 
writ, the relator moved that the alternative writ be made 
peremptory. The bond of relator referred to in the opin- 
ion was made by him to the County Commissioners of Baker 


county, and was conditioned as follows: 

“The condition of this obligation is such that whereas 
sundry citizens and registered voters of said Baker county 
have presented a petition for an order for an election for the 
purpose of voting upon the question of change in the loca- 
tion of the county site of said county; now, if the said 
county site is lawfully removed by said election to the town 
of McClenny, (unincorporated,) and if the said McClenny 
shall within six months therefrom cause to be erected at 
said McClenny suitable buildings for the purpose of the 
county, equal at least in value to the county buildings at 
Sanderson, and shall thereupon execute to the people ot 
said Baker county a warranty deed to and for said build- 
ings completed, and sufficient land surrounding the same, 
free of any charge, expense or cash to the county of Baker, 
or the people thereof, then this obligation to be void, else 
in full force and effect; and thesaid C. B. McClenny does 
hereby renounce forever any claim or right of any kind in, 
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to or upon any of the county property, either land or build- 
ings at Sanderson, but expressly requests and earnestly 
asks that said property be sold for the purpose of aiding 
to pay the costs of a new jail for county purposes, at the 
county site, if changed.” 


The other facts of the case are sufficiently stated in the 
opinion. 


H. Bisbee, J. A. Henderson and Hartridge ¢ Young for 
Relator. 


B. H. Palmer and C. P. & J. C. Cooper for respond- 


ents. 


Mr. Justice Raney delivered the opinion of the 
court: 


The view we take of this case makes it unnecessary per- 
haps to discuss but one point arising upon the motion of 


the relator for a peremptory writ. 

I. The return, with its exhibits, shows that one of the 
petitions presented to the Commissioners prayed for “a 
change in the location of the county site from Sanderson to 
the unincorporated town of McClenny,” and the others 
prayed the Commississioners “to order an election at the 
several precincts in such county for the location of the 
county site at and in the unincorporated town of McClenny,” 
the location of the town being given in each. At a meet- 
ing of the Commissioners, held on the 14th day of Decem- 
ber last, it was “ordered that the petition be granted,” and 
Tuesday, January 26th, 1886, was appointed as the day for 
holding the election, and inspectors of election for the sev- 
eral precincts in the county were appointed. The return 
states that the only notice of the election was given by the 
sheriff and that it was a publication for thirty days of the 
above order. 
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It is clear that the election prayed for and ordered, and 
given notice of, was one as to whether Sanderson should 
continue to be the county site, or the county site should 
be changed or removed to McClenny. The statute pro- 
vides that the place receiving a majority of the number of 
votes cast at such election shall be the county site “ for ten 
years.” The purpose of the statute is that when an elec- 
tion is held under it the several voters ot the county shall 
have the right to vote for any place in the county they 
may respectively deem the best place for the county site. 
The election to be ordered is “for the location of the 
county site” of the county and not merely whether it 
shall be removed to a named particular place or remain 
where it is. No such limited issue is to be submitted to 
the people. It is not contemplated that any voter shall be 
restricted either by the petitioning voters, or by the 
County Commissioners, to voting. for one of any two or 
more particular places, and any election in which such re- 
striction is made is entirely contrary to the spirit and pur- 
pose of the act. It is clear that no election has been 
ordered which called for an expression from the voters of 
Baker county of their choice as to which, of all points, 
places or localities in it, the county site should be changed to. 
It will not do to say that the voters could have voted for 
any place other than Sanderson or McClenny. No such 
election was called, and it cannot be assumed that it was 
understood by the electors to be any election other than as 
between Sanderson and McClenny. It is a fact that in the 
case of Lanier vs. Padgett, 18 Fla., 842, an election was 
held, and Sumterville received a majority of the votes 
over Leesburg, the then existing county site, and no fraud 
was alleged in the election, yet as the petition did not ask 
a change of location the election was declared to be ille- 
gal, and this, too, although it appears that the order was 
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for an election Jocating the county site as contemplated by 
the statute. In State ex rel. vs. County Commissioners, 
19 Fla., 531, it appears that a large vote was polled at this 
election. The doctrine of these cases is that the provi- 
sions of the act in question should bestrictly observed. 19 
Fla., 532, 533. When an election of this kind is to be 
held, fairness, and a proper enforcement of the law, re- 
quire that nothing should be permitted so fully calculated 
to mislead the electors as to their rights, or in such patent 
antagonism to the true spirit of the law. Suppose that 
there was a similar act to the one before us for a change 
of location of the State Capital, substituting the voters ot 
the State and the Governor, for the voters ot the county 
and the County Commissioners, and upon a petition praying 
for a change of location from Tallahassee to,say, Pensacola,or 
any other particular place, the Governor should issue his pro- 
clamation for an election on a certain day as between these 
two places, and no other places should be voted tor,could it 
be pretended that an election contemplated by law had been 
called, or that a legal expression of the popular will as to 
which of all the towns and cities in the State should be the 
Capital, had been obtained? Should such an election be held 
to bea bar for the period of “ten years” or any time, to a sub- 
sequent election at which the voters of the county or State 
had been left untrammeled to vote for any place, and had 
actually by a majority vote selected a third place? We 
think not. We think that when an election is held under 
this act the people should be guarded against being mis- 
led. No such election as the statute contemplates has 
been either asked for, ordered or noticed, and believing it 
to be illegal and not in conformity to law we do not think 
that it should be recognized by the courts. 

We find, it is true, cases where the places to be voted 
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for have been named in the order, or notice of election, but 
in none of them was this question raised. Yet in one of 
them it was pursuant to a constitutional provision, and in 
the other the places named were, by the result of a previous 
election, the only places which could be voted for under 
the peculiar provisions of the statute. 5 Neb., 146; Com- 
piled Statutes of Neb., 173,174. Considering the real pur- 
pose of the act, and the permanancy of location following 
the result, we are satisfied that the construction we have 
adopted is not only consistent with the spirit of the pre- 
vious decisions of this court, but that it is the only proper 
one to be placed on the statute. 

Though the above would seem to us to dispose of the 
case there are other points which it may be well to notice. 

II. Though County Commissioners will not be controlled 
by mandamus in the exercise of any discretion as to the 
character or style of the court house or jail they should 
erect or of the offices they should provide, yet when the 
duty of erecting such buildings or providing offices is im- 
posed by law, and these or similar officers refuse to act, it 
is the proper function of this writ to compel them to pro- 
ceed in the execution of the duty or to set them in motion. 
Commonwealth vs. Sessions, 2 Pick., 414; People ex rel. 
vs. LeSalle County, 84 Ill., 303; 57 Ill., 307; Manor vs. 
McCall, 5 Geo., 522; High on- Extra. Rem’s., §34; Dillon 
on Municipal Corporations, $832. Statutes imposing such 
public duties would become of little moment if the officers 
appointed to execute tlem could say that the execution of 
them wasa mere matter of their discretion. It is not to be 
assumed that there is no means of performing them. The 
authorities cited illustrate how far the courts will go in 
compelling action. 

III. The fact that inspectors of election were not sworn, 
or were sworn improperly, does not invalidate the election, 
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or the votes cast at the precinct, nor the return of such in- 
spectors. This is too well settled to require the collation of 
authority. It is equally well settled that when both 
legal and illegal votes are cast at a precinct, and it can be 
ascertained how many there are of each, that the latter do 
not affect the former, nor does a number of illegal votes not 
sufficient to destroy the majority otherwise existing change 
the result of an election. 

IV. Upon the authorities cited it does not seem that the 
fact of the bond executed by the relator having been given 
would of itself invalidate the election. Dishon vs. Smith, 
10 Ia., 212; 10 Wis., 213; Attorney-General vs. Supervis- 
ors, 83 Mich., 289; whether, however, the Commissioners 
should be required by a court at Ais instance to erect such 
buildings, or to do so at all within the six months in which 
he undertakes to erect buildings, &c., are questions upon 
which we do not pass. We are very much inclined to 
think that it should at least not be done at the instance of 
the present relator. Yet we do not mean to intimate that 
he would ask for its being done at public expense upon its 
inconsistency with the terms of his bond being called to his 
attention. 

V. We do not think it improper to say that, should 
there be another election upon that question, the County 
Commissioners should in their canvass of the votes declare 
what place receives the majority of the votes cast as shown 
by the returns, and that it is the county site of the county 
and thereby declare the result of the election as shown by 
the returns. Such was done in Sumter County, (19 Fila., 
535,) and we have seen no authority and know no reason 
why it should not be done. 

The motion is denied. 
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MicuaEt Kurtz, PLAINTIFF IN Error, vs. THE STATE oF 
FiormpA, DEFENDANT IN ERROR. 


1. The act of the Legislature of the State of Florida, of February 17th, 
1881, providing for the arrest and detention of fugitives from 
justice from other States, is not in conflict with section 2, Ar- 
ticle 4, of the Constitution of the United States, or sections 5278 
and 5279 of the Revised Statutes passed in pursuance thereof. 

2. It is not necesssary to consider the question as to the right of the 
Governor of this State to withhold the papers upon which he 
based his warrant for the arrest of an accused fugitive from jus- 
tice when the record shows that the requisition and accompany- 
ing papers from the Governor of the State where the crime was 
committed constituted the evidence upon which he acted, and 
were submitted to the court to which the writ of habeas corpus 
.was returned. 

3. It is immaterial whether the warrant of the Governor of this State 
for the arrest of a fugitive from justice from another State is 
based on an original affidavit or a copy thereof, when either one 
presented to the resident Governor is certified to by the Gover- 
nor of the State where the crime was committed as being au- 
thentic. 

4. The fugitive from justice cannot on habeas corpus impeach the valid- 
ity of the affidavit upon which the requisition was founded, if it 
distinctly charge the commission of a crime. 

5. A police magistrate of a city in the State of New York is a magis- 
trate within the meaning of section 5278 of the Revised Statutes 
of the United States. 


6. The principle of res adjudicata cannot be applied to a case where a 
fugitive from justice is arrested a second time on a second war- 
rant issued by the Governor of this State, though the offence 
charged in each warrant is the same. 


Writ of Error to the Circuit Court for Duval county. 


Michael Kgrtz was arrested in the county of Duval on 
the 19th da} of January, 1886, upon a warrant issued by 
a justice of the peace as a fugitive from justice from the 
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State of New York. On January 20th a writ of habeas 
corpus was issued by his Honor James M. Baker to the 
sheriff of said county, commanding him to bring the said 
Michael Kurtz before said Judge on the 21st January. 

To this writ the sheriff made return that he held said 
Kurtz in custody by virtue of a warrant issued by one 
Marcy, a justice of the peace, January 19th, 1886, under 
proceedings against said Kurtz as a fugitive from justice 
from the State of New York. The Judge upon a hearing 
remanded the prisoner to the custody of the sheriff to be 
held for such time as the court might indicate by its fur- 
ther order, not to exceed ten days. On January 26th the 
Judge issued another writ of habeas corpus as above, re- 
turnable the 27th of January. To this writ the sheriff 
made return the same as to the former writ, and also on 
said last mentioned day made a further return that he held 
said Kurtz by virtue of a warrant from the Governor of 
Florida, issued the 26th’ of January, 1886. On the 28th 
day of January the Judge discharged the prisoner. 

Michael Kurtz was re-arrested on the 29th day of Janu- 
ary, and Judge Baker issued another writ of habeas cor- 
pus, returnable on the 30th of January. To this writ the 
sheriff returned that he held said Kurtz by virtue of a 
commitment issued by one Marcy, a justice of the peace, 
dated January 28th, 1886. On January 30th the Judge 
again discharged the prisoner for the reason that the com- 
mitment was defective. The prisoner being again arrested 
the Judge on the same day, January 30th, issued another 
writ of habeas corpus, returnable February 1st. The 
sheriff returned that he held said Kurtz by virtue of a 
commitment issued by said Marcy on same day. On this 
hearing the Judge ordered the prisoner to be remanded to 
the custody of the sheriff to await extradition papers. On 
the 8th day of February the sheriff made a further return 
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to the writ that he held said Kurtz in custody by virtue of 
a warrant issued by E. A. Perry, Governor of the State of 
Florida, dated February 2d, commanding him to arrest 
said Kurtz, and to deliver him to the agent of the State of 
New York. On the hearing the said Judge remanded the 
prisoner to be dealt with in accordance with the directions 
in the Governor’s warrant. 


From this judgment the prisoner prosecutes his writ of 
error. 


F. W. Pope and O. J. Summers for Plaintiff in Error. 


The case at bar presents itself in two phases: Ist, De- 
taining alleged fugitive to await extradition papers. 2d, 
Remanding alleged fugitive upon production of papers. 

The following propositions are respectfully submitted : 

I. Chapter 3257, authorizing the arrest and detention of 
fugitives from justice, is unconstitutional. Prigg vs. Com- 
monwealth of Pennsylvania, 16 Peters, 539, e¢ sey. ; Hous- 
ton vs. Moore, 5 Wheaton, 543, et seq. 

II. A fugitive from justice cannot be detained longer 
than ten days to await extradition papers. Church on Ha- 
beas Corpus, p. 614; Hx parte Rosenblatt, 51 Cal., 285. 

III. The warrant committing a fugitive from justice 
should contain the recitals that the alleged fugitive was 
brought before the justice or Judge and examined, and 
that upon such examination there was found to be 
probable cause to justify detention, and that the fugitive is 
committed to await warrant of extradition. Church on Ha- 
- beas Corpus, p. 614; Chapter 3257, Laws of Fla.; Hx parte 
Rosenblatt, 51 Cal., 285. 

IV. An alleged fugitive from justice should not be com- 
mitted more than one time, when, in the matter upon first 
commitment was involved all the elements of a final hear- 
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ing, and wherein was or might have been adjudicated 
every question relating to his detention as a fugitive from 
justice. The principle of res adjudicata and former jeo- 
pardy apply. Hurd on Habeas Corpus, 571, 572; 62 Ga., 
598 ; 20 Fla., Hx parte Powell, 811. 

V. If the detention to await extradition papers is illegal, 
subsequently receiving proper extradition papers does not 
cure the illegalities of that detention, and the prisoner is 
entitled to his discharge. Church on Habeas Corpus, 
p. 627. 

VI. To authorize the extradition of afugtive from just- 
ice, the charge against him should be made legally, in the 
regular course of judicial proceedings, and a copy of said 
charge, (not the original,) by indictment or affidavit, duly 
certified and authenticated, should be produced by Gov- 
ernor of demanding State to the Executive authority of 
the State in which the fugitive is found. Church on Ha- 
beas Corpus, pp. 620, 618 ; 24 Howard, 18; 20 Fla., 811, 
in in Hx parte Powell; Spear on Extradition, pp. 272, 271, 
300; 56 N. Y.,182; Spear on Extradition, pp. 270, 269, 
268, 262 ; 56 New York, 182, 190,191; Hx parte Smith, 
3 Mclean, 121; U.S. Digest, Vol. 6, secs. 17, 29. 

VII. It is not in the regular course of judicial proceed- 
ings to make an aflidavit’of complaint in an inferior court 
as the basis of extradition proceedings, while the same 
matter is pending by indictment in asuperior court. Com- 
monwealth of Kentucky vs. Dennison, 24 Howard, 18 ; 
Taylor vs. Tudor, 16 Wallace ; Burdette vs, State, 19 Texas, 
p- 43; Spear on Extradition, pp. 353, 328, 281. 

VIII. An assistant police magistrate of a city is not the 
magistrate of a State, contemplated by the act of Congress. 
Spear on Extradition, p. 292; Hurd on Habeas Corpus, p. 
589; 3 Criminal Law Magazine, p. 792; Kentucky vs. 
Dennison, 24 How., 18. 
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IX. The facility with which charges are made and war- 
rants obtained makes it incumbent on tlie courts to see 
that the case falls within the law. Church on Habeas Cor- 
pus, pp. 219, 476, 478, 481, 618, 620, 627; Spear on Extra- 
dition, pp. 339, 340, 336, 337, 323, 304, 397, 278; 50 
Iowa, 106. 

X. The original affidavit is not a proper paper, or evi- 
dence required by the act of Congress on which‘the Execu- 
tive warrant should issue. By the act, and on principle, it 
should be a copy. State vs. Stewart, 60 Wis.; Am. Repts., 
Vol. 50, p. 388; Spear on Extradition, pp. 348, 337, 333, 
328, 329, 304, 397, 395, 391, 267, 268, 269, 270, 261, et seq.; 
Ex parte Pfitzer, 28 Ind., 450. 

XI. The extradition papers are the requisition, a copy 
of the indictment, or a copy of the affidavit and the exec- 
utive warrant. U.S. Revised Statutes, sec. 5278; Spear on 
Extradition, pp. 808, 304, 299, 292, 291, 228. 

XII. The affidavit imports on its face what it is. Burr’s 
Case, Church on Habeas Corpus, p. 265; 1 Criminal Law 
Magazine, pp. 792,800; Church on Habeas Corpus, pp. 
263, 264, 265, 266 and note—* Trial of Col. Aaron Burr.” 

XIII. The question is res adjudicata. 

In the United States, there has been exhibited in the 
opinions of the courts, and acts ef Legislatures, a tendency 
to attach to a decision in habeas corpus the legal incidents 
belonging to res adjudicata—especially should this be so 
when the decision of the lower court is reviewable by ap- 
pellate court. Hurd on Habeas Corpus, pp. 571,572; Hx 
parte Powell, 20 Fla., 811 ; Parker’s C. R., Vol. 1,137; Ib., 
Vol. 5, p. 113; 62 Ga., 598; Tidwell vs. Witherspoon, 
Fla. Repts., Decisions January Term, A. D. 1885 ; McCon- 
ologues’ Case, 107 Mass., p. 171; 25 Wendell, Mercein vs. 
People, p. 95; People vs. Aiken, 4 Hill; 7 Wall., 82; 
Church on Habeas Corpus, p. 520; 17 Hun., 203. 
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XIV. The extradition papers are not authenticated in 
accordance with law. 3 Criminal Law Magazine, 800; U. 
S. Revised Statutes, sec. 908. 


The Attorney-General, Call ¢ Jones, A. W. Owens and 
Randall, Walkers § Foster for Defendant in Error. 


Tue Curer-Justick delivered the opinion of the court: 


The first question brought to our attention is the consti- 
tutionality of the act of February 17th, 1881, entitled “An 
Act relating to the arrest of fugitives from justice from 
other States.” It is insisted by the counsel for plaintiff in 
error that this act is repugnant to the Constitution of the 
United States for the reason that it is legislation by a State 
on a subject matter that was exclusively delegated by the 
Constitution to Congress, and that Congress had legislated 
thereon. We find no support of this proposition in the 
adjudged cases, except a dictum of Justice Story in the case 
of Prigg vs. the Commonwealth of Pennsylvania, 16 Pe- 
ters, 539. The question before the court was the constitu- 
tionality of the act of the State of Pennsylvania of March 
26th, 1826, making it a penal offense to carry away 
from the State fugitive slaves by force and violence, and 
did not involve the question under consideration here, and 
all reference to it might have been omitted. Spear on Ex- 
tradition, 245. The Constitution in article 4, section 2, 
provides that “ a person charged in any state with treason, 
felony or other crime, who shall flee from justice, and be 
found in another State, shall, on demand of the Executive 
authority of the State from which he fled, be delivered up 
to be removed to the State having jurisdiction of the 
crime.” Neither the act of Congress nor the Constitution 
of the United States relate in any way to fugitives from 
justice from one State to another, or makes any provision 
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concerning them until a demand has been made for their 
delivery. “The demand is evidently the initial point at 
which the Constitution and the law begin to operate, and 
prior to this neither has any application to the case.” Ib. 
While legislation by a State against the Constitution and 
the law of Congress, impairing the full operation of their 
provisions, would be nugatory, yet it is competent for a 
State Legislature to enact laws on the subject at a stage prior 
to that which the Constitution and Federal Laws have desig- 
nated as the time at which they take cognizance of it, pro- 
vided that such enactments are not inconsistent with the end 
named in the Constitution. Chief-Justice Shaw in Com- 
monwealth vs. Tracy, et al., 5 Metcalt, 536, in considering 
the constitutionality of a similar act in view of the doc- 
trine stated in Prigg vs. Commonwealth, supra, used the 
following language: “It is a provision obviously not 
repugnaut to the Constitution and Laws of the United 
States, nor tending to impair the rights or relax the du- 
ties intended to be secured by them. To this extent, 
therefore, the court are of opinion that this law is constitu- 
tional and valid, one that the Legislature had the author- 
ity to pass.” See also 51st California, 285, Hx parte Rosen- 
blatt. In this case it is held by the court that such legis- 
lation is based on. principles of comity. Mr. Hurd in his 
work on Habeas Corpus, p. 636, says that “legislation of 
this character when in no sense opposed to the law of Con- 
gress may be vested in the general police power of the 
States.” The Commonwealth vs. Hall, 75 Mass., 262; 
Robinson vs. Flanders, 29 Ind., 10; Hz parte Cubreth, 49 
Cal., 436 ; Hx parte Ammons, 34 Ohio State., 518. 

It is insisted by the counsel for the State that the Gov- 
ernor could rightfully withhold the papers upon which he 
based his warrant for the arrest of the prisoner. It is un- 
necessary to consider this question, as the record shows that 
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Michael Kurt 


the requisition from the Governor of New York, and the 
accompanying papers, constituted the evidence upon which 
he acted and were submitted to the court. Hx parte Reg- 
gle, 114 U.S., 642. 

The questions the record presents for our determination 
are: 

1st. Is Michael Kurtz charged with the commission of 
treason, felony, or other crime in the State of New 
York ? 

2d. Is he a fugitive from justice? 

3d. Is he found in this State? 

4th. Has he been demanded by the Executive of the 
State of New York of the Executive authority of the 
State of Florida? 

5th. Has the Governor of the State of Florida issued 
his warrant for his arrest ? 

Counsel for plaintiff in error insists that a copy of the 
charge against Kurtz in the State of New York—not the 
original—should have been presented to the Governor of 
this State to authorize the issue of his warrant. 

The statute of the United States, sec. 5278 Revised Stat- 
utes, is as follows: “ Whenever the Executive authority 
of any State or Terrifory demands any person as a fugitive 
from justice, of the Executive authority of any State or 
Territory to which such person has fled, and produces a 
copy of an indictment found, or an affidavit made before a 
magistrate of any State or Territory,” &c., &c. It will be 
seen that the statute is not clear as to whether an original 
affidavit or copy thereof was intended to be produced to the 
Governor of the State to which the alleged fugitive had 
fled. But whichever construction may be placed on the 
statute is unimportant. Either the original affidavit, or a 
copy of an affidavit in each case, certified by the Governor 
of the State from which the fugitive had fled as authentic, 
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would be sufficient to authorize the action of the Governor 
of the State where the fugitive was found. 

Such a certification would place its genuineness beyond 
dispute. 

The fugitive from justice cannot, on habeas corpus, im- 
peach the validity of the affidavit upon which the requisi- 
tion was founded, if it distinctly charge the commission of 
an offence. Church on Habeas Corpus, sec. 476. 

The Governor of the State issuing the requisition for the 
fugitive is the only proper judge of the authenticity of the 
affidavit, and when the requisition certifies that the affida- 
vit “is duly authenticated according to the laws of said 
State” it is sufficient. Jn re Manchester, 5 California, 237 ; 
Church on Habeas Corpus, sec. 479. 

The certification does not make the charge of crime but 
simply duthenticates the copy of that which does make it, 
and for this purpose it is conclusive. Jn re Manchester, 
supra. 

Counsel for Kurtz insists also that the act ot Congress, 
sec. 5278, does not authorize the making of the original af- 
fidavit before an assistant police magistrate of a city. We 
are of the opinion that the designation of “magistrate” in 
the act includes the officer before whom the affidavit was 
made. 

Rapalye and Lawrence’s Law Dictionary defines “ magis- 
trate” as meaning a judicial officer having a summary ju- 
risdiction in matters of a criminal or quasi-criminal nature, 
and is commonly used in the United States to designate 
two classes of judicial officers, Justices of the Peace and 
Police Justices. An American Consul at a foreign port 
has been held to be a “ magistrate” within the meaning of 
an act which provides that deeds should be acknowledged 
“before a Justice of the Peace, or before a Justice of the 
Peace or magistrate in some other of the United States of 
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America or in any other State or Kingdom in which the 
grantor may reside.” Scanlan et uz. vs. Henry Wright, 13 
Pick., 523. 

Counsel also insists that the former discharges of Kurtz 
by the Judge below had the force and effect of res adjudicata 
and that he could not be arrested a second time for the 
same charge. 

We have examined the numerous authorities submitted 
by counsel as well as others referred to in the text-books, 
and while it seems that in those States where a judgment 
of a court in a habeas corpus proceeding discharging or re- 
manding to custody a prisoner is final, and a writ of error 
is allowed thereon, that the principle of res adjudicata is ap- 
plicable, yet in none of these cases was the question of ex- 
tradition involved. No case brought to our attention has 
decided that the principle applies where the discharge of 
the prisoner was from the custody of an officer holding him 
by virtue of a warrant of a resident Governor, upon the 
requisition of the Governor of the State from which he had 
fled. They are all cases where the parties were restrained 
of their.liberty for alleged crime by some local State law, 
or seeking discharge from the army or navy, both of which 
required a hearing and inquiry into evidence and a judicial 
determination of the facts and the law. 

The courts in a Habeas Corpus proceeding of this kind, 
where the prisoner is arrested for extradition, cannot go 
into a trial of the merits of the cause. The proceeding is 
only an initiatory step to a trial in another State. As to 
the guilt of the prisoner, they are not allowed to inquire. 
Their judicial powers are limited to a determination on the 
sufficiency of the papers and the identity of the prisoner. 
If the prisoner is discharged, it will not absolve him from 
being re-arrested on a new warrant issued by the Governor. 
An inspection of the record shows that the act of Congress 
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was complied with, and we are of the opinion that the 
judgment should be affirmed. It is ordered that Henry D. 
Holland, the Sheriff of Duval county, is hereby authorized 
and commanded to execute the warrant of arrest issued by 
the Governor of the State of Florida of February 2d, 1886, 
upon the requisition of the Governor of the State of New 
York, for the surrender and delivery of Michael Kurtz, 
and to deliver the said Michael Kurtz to George B. Hazle- 
hurst, the agent of the State of New York. 








Epmonp P. Bacon &T AL., PLAINTIFFs IN Error, vs. THE 
Strate oF Fiormpa, DEFENDANT IN ERnRor. 


1. When a Judge of one Circuit holds a term of court in another Cir- 
cuit, and during the term an order is entered upon the minutes 
allowing time after the adjournment for settling a bill of excep- 
tions in a case tried by him, he is authorized to settle a bill after 
the adjournment of the term and within the time allowed by the 
order. : 

2. The word month, when used in such an order, means a calendar 
month, unless the order specifies a different meaning. 

3. When the last day of the time allowed by such an order falls on 
Sunday, such day will not be counted, and the bill may be settled 
on the next day. 


The facts of the case are stated in the opinion. 
The Attorney-General for the motion. 
J. B. Wall and Hartridge § Young, contra. 


Mr. Justice Raney delivered the opinion of the 
court : 
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The Attorney-General moves to strike the bill of excep- 
tions from the record. 

I. One ground of the motion is that the bill was not 
presented to the judge within the time allowed by the or- 
der made in term. This order allowed three months for 
making up the bill. The fact is, without considering the 
causes of the alleged delay, that it was not presented till 
Monday, October 19th, and it is suggested, if not contended, 
that even if the word month is to be construed as meaning 
a calendar month, the bill should have been presented on 
Saturday 17th, Sunday the 18th being the last day of the 
time allowed. 

We think that where the term month is used in an order 
of this kind, and no other meaning is given to it by the 
terms of such order, it should be construed as meaning a 
calendar month. Such is the common understanding of 
the term, and such has been the practical construction of 
the word in this State, in matters of practice. In England, 
it is said to have originally meant, at common law, a lunar 
month, or 28 days, (which is the length of such a month 
according to the law books) except where used in bills 
of exchange, when it meant a calendar month. The deci- 
sions of the State courts are not reconcilable. We prefer 
those which favor a construction of it as a calendar month, 
and such is the view of the Supreme Court of the United 
States. Sheets vs. Seldon, 2 Wall., 177. The authorities 
will be found collated in the Law Dictionaries, under the 
title month. 

Construing the term.as meaning a calendar month, then 
Sunday, October 18th, was in fact the last day of the period 
allowed. Rule 63 of the Circuit Court Rules, in comimon 
law actions, provides that “in all cases in which any par- 
ticular number of days not expressed to be clear days is pre- 
scribed by the ruleor practice of the courts, the same shall 
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be reckoned exclusively of the first day, and inclusively of 
the last day, unless the last day shall happen to fall on 
Sunday, * * in which case the time shall be reckoned 
exclusively of that day also.” Applying the spirit of this 
rule, (should it be that its terms do not cover the case be- 
fore us,) the 18th of October will be excluded, and the 19th, 
Monday, reckoned as one of the days of the period allowed, 
and the plaintiffs in error should be held to have tendered 
their bill of exceptions in time. 

Independent of the above rule we think that where the 
time, within which, by an order or rule, judicial action is 
to be taken, expires on Sunday, that the party has all the 
next day to do what is required. In Cock vs. Bunn, 6 
Johnson, 326, it was held that where a rule to plead ex- 
pired on Sunday, the defendant had the next day in which 
to plead, and that where Sunday is the last day it is to be 
rejected ; and in Lee vs. Carlton, 3 Term Repts., 642, it 
was decided that if the last day of the four days for plead- 
ing in abatement happen on a Sunday, the defendant may 
file the plea on the fifth day. See also Barnes vs. Eddy, 12 
R. L., 25. 

In Story vs. Elliott, 8 Cowen, 27, it was held that no 
judicial act could be done on Sunday at the common law; 
“and that other acts are lawful on that day unless prohib- 
ited by a statute.” See Nabors vs. State, 6 Ala., 200. 
While it is true at common law as to contracts on which 
days of grace were allowed that if the last of these days 
falls on Sunday payment should be made on the preceding 
day, such was not the law as to contracts, where no 
grace was allowable or where the instrument was not nego- 
tiable, but they might be paid or performed on the follow- 
ing Monday. Avery vs. Stewart, 2 Conn., 69; Salter vs. 
Burt, 20 Wend., 205. As grace was originally a mere in- 
dulgence, the rule in the former class of cases was reasona- 
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ble as a limitation upon the indulgence. It is unnecessary 
to'notice sec. 7, p. 327, of Thompson’s Digest, as to sarvice 
of process, etc.,on Sunday. Maxson vs. Annas, 1 Denio, 
204. 

We do not therefore think the first ground tenable. 

II. The other ground of the motion is that the Judge of 
the Seventh Circuit had no authority to sign the bill of ex- 
ceptions, and that it ie theretore a nullity. The fact is that 
the plaintiffs in error were convicted of murder at a spe- 
cial term of the Circuit Court, held in Manatee county, 
which is in the Sixth Circuit, over which Judge Foster, of 
the Seventh Circuit, presided, under an order from the 
Chief Justice. It is claimed that when that term adjourned 
Judge Foster became functus officio as to its business, and 
could do nothing as to judicial matters pertaining to that 
Circuit, except under the provisions of chapter 373, and 
that there is nothing to show that he has acted under cir- 
cumstances covered by them. 

In Alabama, where the Judge of one Circuit had held 
part of a term in a county and left the Circuit, and was 
holding court in another Circuit, a bill of exceptions in a 
case he had tried in such county was presented to and set- 
tled by him. The term in such county was still open and 
being held by another Judge. It was contended that he 
had no power to settle the bill, but the Supreme Court held 
otherwise and sustained the bill. Hx parte Nelson & Kelly, 
72 Ala., 377. In Arkansas, it is held that the bill of ex- 
ceptions must be signed by the Judge who tries the cause, 
though he be a special Judge, and it be not signed till after 
the term. Wilkins vs. State, 37 Ark., 370; Cowall vs. 
Altchul, 40 Ark.,172. In North Carolina, the rule is that 
it must be settled by the Judge who tried the cause, and if 
the party seeking it has been guilty of no laches in 

4 
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the premises, and has exercised due diligence in taking his 
appeal, the Supreme Court will, ex debito justitiew, order a 
new trial if the Judge who tried the case has gone out of- 
office without having settled the bill. This assimilates to 
the English practice. Isler vs. Haddock, 72 N. C., 119; 
88 N. C., 609, 611; Newton vs. Boodle, 54 E. C. L., 795. 
The law in relation to bills of exception has, in the ab- 
sence of laches, received a liberal construction in order to 
save the rights of parties and prevent a failure of justice. 
‘It is obvious that from the very nature of the business the 
Judge who tried the cause is the one who should settle the 
bill. The practice in Wisconsin is that even after he has 
retired from office he may do it. This, however, is excep- 
tional. This court has recognized a bill settled by Judge 
Vann, of the 8d Circuit, in a case tried by him while hold- 
ing a special term in the 5th Circuit, though he settled it in 
the 3d Circuit after the adjournment of the special term, 
an order allowing additional time having been made by 
him in term. Williams vs. State, 20 Fla., 391. It istrue, 
however, that no objection was made to the bill and there 
was no adjudication of the point. The duty of noting ex- 
ceptions and settling the bill is one which belongs pecu- 
liarly to the Judge who tried the cause. Though we have 
ruled that when the Judge’s term of office has expired his 
successor may act; (16 Fla., 406;) and that, where the 
regular Judge of a Circuit having tried a case has become 
disabled by sickness to act, that a Judge of another Circuit 
has, under chapter 373 of our statutes, the power to do so, 
(21 Fla., 165,) we do not think these decisions preclude us 
from holding that Judge Foster’s action in the premises is 
not coram non judice. The order allowing additional time 
was in eftect to enable him to do after the term a duty or 
function incident to the term, and which in the regular 
course of things he should have done prior to its adjourn- 
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ment. He had the power to make it, and whether it can 
be considered a case in which the Judge of the 6th Circuit 
was “unable” from * * “ other cause” to act under chap- 
ter 373, we think Judge Foster’s action was within the pur- 
pose and effect of the order, and a performance of a duty re- 
lating to the term he held but which he was authorized by 
the rules to postpone till after the adjournment. 
The motion is denied. 








Epmonp P. Bacon, Lronarp F. ANDREWS AND ALFRED B. 
BIvwELL, PLAINTIFFS IN Error, vs. THe State oF Fior- 
IDA, DEFENDANT IN ERROR. 


1. An accomplice is a competent witness, and a conviction may be had 
upon his uncorroborated testimony if it satisfies the jury beyond 
a reasonable doubt. 

2, There is no such inflexible rule of law as that no person can be con- 
victed on the testimony of an accomplice unless corroborated by 
other evidence. It is a question for the jury who pass upon the 
credibility of an accomplice, as they do upon that of every other 
witness. The statements of the accomplice should be received 
with great caution, and courts should always so advise the jury, 
but if the testimony carries conviction and the jury are convinced 
of its truth, they should give to it the same effect as would be al- 
lowed to that of a witness who is in no respect implicated in the 
offence. 

8. The good character and reputation of a defendant among his neigh- 
bors in the community in which he resides, or has recently re- 
sided, is of value, especially in doubtful cases, and sometimes will 
create a doubt, when without such evidence none would exist. 
Such evidence, however, is intended for the consideration of the 
jury, and it is for the jury alone to determine whether, when con- 
sidered with the other evidence in the case, it creates a reason- 
able doubt as to the defendant’s guilt. 


4, The defence of alibi is decisive when duly substantiated. It must 
include and cover the entire time when the presence of the ac- 
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cused was required to commit the criminal act charged. The 
evidence to support it should be carefully considered, and must 
be such as to satisfy the jury that the crime could not have been 
committed by the person thus proving an alidi. 


5. Under ordinary circumstances a new trial will not be granted, on 
motion of a defendant convicted in a criminal case, on the ground 
that a co-defendant tried at the same time and acquitted was a 
material witness for the convicted defendant. Under some cir- 
cumstances, as when the Judge believed the verdict to be against 
truth, and against the weight of evidence, new trials have some- 
times been granted for such reasons. 


6. A motion in arrest of judgment is not a proper remedy for a wrong 
verdict. 


Writ of Error to the Circuit Court for Manatee county. 


The facts ot the case are stated in the opinion. 
J. B. Wall and Hartridge § Young for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court: 


In the month of March, 1885, at the Spring Term of the 
Circuit Court held in and for the county of Manatee, Ed- 
mond P. Bacon, Louis L. Cato, Thomas Dryman and Adam 
W. Hunter, were indicted for the murder of one Harrison 
T. Riley, and Leonard F. Andrews, Jason L. Alford, Charles 
B. Willard, Joseph C. Anderson and Alfred B. Bidwell 
were indicted as accessories before the fact. At a special 
term of the court held on the fourteeth day of July, in the 
same year, such proceedings were had that there was 
severance of the defendants, and the court proceeded to try 
the defendants, Edmond P. Bacon, Leonard F. Andrews, 
Alfred B. Bidwell and Adam W. Hunter. The jury ran- 
dered the following verdict: “ We, the jury, find Edmond 
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P. Bacon guilty of the murder of Harrison T. Riley in the 
first degree, so say we all. Leonard F. Andrews and Al- 
fred B. Bidwell guilty of accessory before the fact of mur- 
der in the first degree of one Harrison T. Riley, Edmond 
P. Bacon, principal. Adam W. Hunter not guilty, so say 
we all.” 

The counsel for the defendants, Bacon, Andrews and 
Bidwell, then moved the court to set aside the verdict and 
grant a new trial, and in arrest of judgment for the follow- 
ing reasons : 

First. Because the verdict is contrary to law. 

Second. Because the verdict is contrary to the evi- 
dence. 

Third. Because the verdict is contrary to the charge of 
the court. 

Fourth. Because the jury failed to give the defendants 
the benefit of every reasonable doubt. 

Fifth. Because in the case of Alfred B. Bidwell the de- 
fence can now use the testimony for the defendants of 
Adam W. Hunter, who was jointly indicted and tried with 
defendants, and who was acquitted, which is material for 
the said A. B. Bidwell’s defence, as per affidavit filed. 
The affidavit of Adam W. Hunter, so filed in support of 
the fifth ground of such motion, was as follows: 

“STaTe oF FLoripa, } 

Manatee County. { 

“‘ Before me, Clerk of the Circuit Court in and for said 
county, personally came Adam W. Hunter, who being duly 
sworn deposes as follows: That on Saturday, June 28, 
1884, he was clerking for Alfred B. Bidwell, and in charge 
of his store, at Sara Sota; that affiant took Alfred B. Bid- 
well’s No. 12, breech-loading, double-barrel shot-gun and 
gave it to Charles B. Willard, and affiant is informed that 
Willard gave said gun to Joseph C. Anderson; the said 
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gun was taken out of the store of the said Alfred B. Bid- 
well without his knowledge or consent. 
“ A. W. Hunter.” 
“Sworn to and subscribed before me this 18th day of 


July, A. D. 1885. 
“ R.S. Grirrita, Clerk. 


“ By Jackson, Deputy Clerk.” 


The motion for new trial was denied by the court, and 
the defendants brought their writ of error. 

The errors assigned are: First, that the court erred in 
overruling the motion of the defendants for a new trial ; 
and, Second, in overruling the motion in arrest of judg- 
ment. The motion in arrest of judgment was properly 
overruled; it was based upon the same grounds upon 
which the motion for a new trial was made. No defect 
was alleged in the indictment, or in any subsequent plead- 
ing. Such motions arise from intrinsic causes appearing 
upon the face ot the record, and is not a proper remedy 
for a wrong verdict. McClerkin vs. State, 20 Fla., 879 ; 
Sedgwick vs. Dawkins, 18 Fla., 335; Hyer vs. Vaughn, 18 
Fla., 647. 

The only question left for us to consider is, did the 
court err in overruling the motion for a new trial, and to 
decide this it will be necessary, at some length, to examine 
the testimony taken on the trial. 

M. A. Riley, son of the deceased, Harrison T. Riley, tes- 
tified his father left home in the direction to go to the 
postoffice on Monday morning, about half past seven or 
eight o’clock. The horse on which he rode came home 
about one o’clock of that day. The horse came home shot 
through the neck with two shot. He went to see what 
was the matter, and found his father lying dead on his 
face on {the road. This was on the last day of June, 
1884. 
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F. H. Tucker testified that on the first day of July, 
1884, he saw the deceased lying just on the edge of the 
road, on his face, with his left arm doubled under him, and 
the other arm clutching grass. He was dead. Mr. Bar- 
tholomew empaneled a coroner’s jury. We found where 
several persons had stood in the palmetto. We found 
where shot had cut the palmetto, and where the parties 
had stood on the left hand side of the road going towards 
the postoffice. The sign I saw, which I took to be shot 
holes in the palmettoes, was directly in the direction from 
where the parties stood in the palmettoes, towards where 
Riley’s body was lying. It looked like two loads of shot 
had gone through the palmettoes, two different courses. 
They came from two different standpoints, going to the 
same point. There were signs of two people standing in 
different places, about four feet apart. The standpoints I 
speak of were in the palmettoes under some bushes. The 
tops of the bushes were broken away, so as to make an 
opening. We found, also, two breech-loading shot gun 
shells; one looked like it had been shot; the other had 
been cut in two; also found some wads, cut wads and 
. pressed wads, the kind you buy; also some rag wads. 
The rags picked up loeked to have been shot out of a gun; 
also found a piece of a cork, half as large as my fist, lying in 
the palmettoes. Some of thejury found a piece of paper out 
on the prairies, just beyond the palmettoes. There was 
blood on the paper. It looked like a knife had been wiped 
there. This was found about one hundred yards from 
where we found Riley’s body. 

Theodore W. Redd then testified, corroborating the ev- 
idence of the last witness, in reference to finding the shells 
and wads, and says: “I discovered where it looked as if 
two persons had been standing in the bushes, and where 
shot had cut through the palmettoes, and I found also some 
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felt wads, or hair wads; I found also some No. 12 shells, 
shot gun shells, and we found a piece of cloth, and there 
was a piece of writing paper found ; it looked asif a knife 
had been wiped on it, and had blood on the knife.” He 
also says that shortly after that, he was in defendant’s, Bid- 
well’s, store, and saw a No. 12 breech-loading shot gun 
lying on the counter; that he asked him who owned the 
gun, and that he answered that he did; that the wads they 
found looked about the size of the shells—a No. 12 wad. 

W. A. Bartholomew testified that he, as coroner, held 
the inquest, on the body of Riley, on the first of July, 
1884. The jury made an examination of the ground sur- 
rounding the body the first thing; some of them discov- 
ered in a bunch of palmetto and bushes where at least two 
persons had been concealed. Between the positions that 
those persons occupied and the body, there were shot holes 
in the palmettoes in two different localities. There were 
also palmettoes the stems of which had been bent over and 
nearly broken, and also twigs of bushes. On the ground 
between the concealment and the dead body they picked 
up a couple of shells, No. 12, of a breech-loading shot 
gun; one of those shells had been cut in two. The primer 
or cap ot that shell was undischarged; the cap of the other 
had been exploded, and had indications of having had 
powder burned in it at leastonce. They picked upa num- 
ber ot felt wads. There were two sizes. There was a 
piece of cork also picked up. There was a piece of blank 
writing paper picked up with a piece of rotten string at- 
tached toit. It had what appeared to be blood on oue side of 
it. ‘The body was next examined. The body was lying 
with the head to the west, the face downwards, the left 
hand and the arm under the body, the right arm partially 
extended. The body was resting on the knees, the lower 
part ; they were drawn up, the knees were. They turned 
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the body over, face upwards, and then discovered that the 
left side of the face had a number of what appeared to be 
shot holes,and what appeared to be shot holes in the neck. 
There was a cut or incision in the neck, somewhere from 
near the ear to the windpipe or centre. [ did not exam- 
ine to see if it extended further. Further down, on the 
left side, in the region of the heart, there was quite a num- 
ber of what appeared to be shot holes through the coat 
and shirt, and entering the body ; a space, probably not 
larger than the palm of my hand, in the coat was almost 
cut to pieces, one shot evidently cutting into the other. In ex- 
amining the body further, the clothing was opened in front 
and the pants and drawers. The flesh had a spongy ap- 
pearance as if wind had gathered on the other side. I was 
st4nding right over the body. The shot holes were such a 
size as buckshot would make. I cannot say whether the 
buckshot were the largest, the smaller, or the medium. 
The size where a shot had passed through the palmet- 
toes, I could say as to the size of that nearly. The size 
would be what is known as single ordouble0. There were 
two sizes went through the palmettoes, one was larger than 
the other. The shot that hit the body in the breast were 
too close together to identify the size. All must have 
gone in in a wad. From what I saw, I would say those 
shot were low-mould buckshot. They are a smaller buck- 
shot than those I have mentioned. There were some of 
the shot that had entered in the outer edge had gone in 
separately, but the larger bulk of them had gone in to- 
gether, making a larger wound. I would not like to state 
the size, as it was not measured. The hole a person could 
probably put three fingers in it. The larger of the wounds 
was in the regson of the heart. There were, also,a couple 
of shot holes in one of his hands.” 

Council F. Brown testified in substance that he knew all 
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of the defendants; that on Saturday night before the kill- 
ing of Riley he was ordered to go to Alford’s house; he 
went and there were present Dr. Andrews, A. B. Bidwell, 
Alford, Miles A. Brown, Ed. P. Bacon, Thomas Dryman, 
old man Fletcher, Charles Willard and Joseph C. Ander- 
son. “The purpose for which I was ordered to go there 
was, that some parties were to go there for waylaying this 
man, Harrison T. Riley, and killing him.” “There was a 
secret organization, and I belonged to that organization. 
Dr. Andrews and Jason Alford madea detail. The reason 
I went to that house that night was, it was a meeting and 
we were called together by order of the officers. The offi- 
cers were: Dr. Andrews and Mr. Bidwell were the 
Judges; Jason Alford was the Captain; Charles Willard 
acted as Lieutenant, and Louis Cato also as Lieutenant. 
Alford was the officer that ordered me to meet there at 
that point. After they had talked a little while, Dr. An- 
drews said there is business on hand and it’s got to be 
done. He then turned to Alford, and says he, Jase, make 
your detail. Alford: make it yourself. Dr. Andrews 
then detailed Ed. P. Bacon, Thos. Dryman, Louis Cato 
and my brother, Miles A. Brown, to go to the saw grass, 
where Riley is said to have been killed. My brother was 
taken sick and did not go. There were other details 
made. I, myself, was detailed to go with the Captain, Ja- 
son Alford, and Dr. A. W. Hunter, to a foot log on Phil- 
lipi creek, above the bridge, said to be ; I have never seen 
the log. We were to go there to see if Riley came that 
way. Then the Captain was to give orders what to do; then 
I was at his disposal. Joe. Anderson and Charles Willard 
were to go to the horse ford, kuown as Brown’s Crossing. 
That was the arrangement that night. There is a little 
more to be added to it. After Andrews had made the de- 
tail he told Dryman to go into a little house in his orange 
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grove, and there he would find his double-barrel gun, and 
the words he used were, she will be damned well charged, 
and for him to take her and use her on Riley if he came 
that road, and, says he, my orders shall be obeyed, and if 
they wasn’t obeyed, death was them boys’ portion.” I be- 
came a member (of the organization) sometime in April, 
1884. There was an oath. “The night I joined, I went 
to the steps of Alford’s big house, there I was stopped, 
and me and my brother, Miles A. Brown, were together ; 
we both went into it the same night. Louis Cato tied a 
handkerchief around my eyes, and led me into a room. 
Then they told me to get on my knees. When I walked 
into the room Mr. Bidwell told me to get on my knees. 
He was Judge at that time. I don’t remember the point 
blank words he spoke to me when he took off the handker- 
chief. Then he made me hold up my right hand and read 
the oath. The oath I cannot remember what it was. It was 
the tighest oath I ever swallowed in my life. I can remem- 
ber probably a word here and a word there, but as it come 
I don’t remember it. The oath contained that we should 
stick to each other, we had to obey the officers of the or- 
ganization under the penalty of death, any orders they 
gave, unless sickness prevented.” “ The meeting held this 
Saturday night was not the only meeting at which Harri- 
son T. Riley’s death was mentioned. We had a meeting 
at Alford’s burnt place, so-called, sometime previous to that, 
a week or two weeks. At that meeting Dr. Andrews, says 
he, Riley has got to die, Riley has got to die. No other 
thing was done that night that I remember than what I 
have stated with reference to H. T. Riley.” 

Miles A. Brown testified that he was present at the meet- 
ing on Saturday night before Riley was killed; that Dr. 
Andrews, Jason Alford, C. F. Brown, E. P. Bacon, Louis 
Cato, Thomas Dryman, Dr. Hunter, Mr. Bidwell, Mr. 
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Fletcher and James Fletcher was present. ‘“ I was present 
because I was sent for, because he, Andrews, as he said to 
me afterwards, wanted to hold a meeting to dispose of Ri- 
ley. He ordered a meeting of an organization. I do not 
know as I could explain the organization, but it was got- 
ten up as a Democratic organization, so Mr. Andrews said. 
It had no name that I ever heard. I could not say when 
it was organized. I could not give you the date of my 
becoming a member. I became a member before the al- 
leged killing of Riley.” 

He testified that the meeting at which the detail was 
made was Saturday night before the Monday morning 
when Riley was killed. “ There were Judges of this organ- 
ization. The Judges were Mr. Bidwell and Mr. Andrews. 
They both presided at the meeting that night. By presid- 
ing, I mean they both were there. At this particular night 
Dr. Andrews was chairman. Dr. Andrews said at the 
meeting that night ‘there was work to do,’ and Jason Al- 
ford said, ‘ well, what is it doctor?’ Dr. L. F. Andrews 
said, ‘old Riley has got to die,’ and Mr. Bidwell said that’s 
business.” In his further testimony as to the detail he 
corroborates the testimony of Council F. Brown. On his 
cross-examination, he said: “Idid not go to the meeting 
of the detail. I said all the time I was sick. It was 
enough to make any man sick. I was taken sick on Saturday 
night going home from the meeting. I was sick until Sun- 
day night. On Monday I got on my pony and went three 
miles, in an opposite direction to where Riley was killed, 
to old man Blackburn’s. I suppose it made me feel better 
that I was relieved from that, though I was in danger of 
my life.” 

Louis L. Cato was then sworn, and after being instructed 
by the court that he could refuse to testify to anything that 
would criminate himself, and that what he said treely and 
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voluntarily could be used against him in any proceeding 
that the State might bring against him, testified in sub- 
stance: “I belonged toan organization at Sara Sota with a 
number of twenty-two members. That organization was 
carried on from one meeting to another until it was the 
cause of Harrison T. Riley’s death.” With reference to 
the meeting at which Riley was sentenced to be killed, he 
says: “ Dr. Andrews and Mr. Bidwell gave the orders to 
Jason Alford. Dr. Andrews said that this man Riley had 
to be killed, to be put out of the neighborhood ; I mean 
Riley ; said that he was taking property that did not be- 
long to him from orphan children. Mr. Bidwell never said 
a word, except he seconded what Mr. Andrews said. Bid- 
well said, yes, it will have to be done. Dr. Andrews did 
the principal talking. The orders were given to Jason L. 
Alford, Captain. I held the position of first Lieutenant. 
I was the first man that was put on the detail. Ed. Bacon 
was the second man; I think Council F. Brown was the 
next one, and Thos. L. Dryman was the next one; I think 
Miles A. Brown was the next one; Joe Anderson was the 
next one. Alford said that Thos. L. Dryman, Ed. Bacon 
and myself should go to a pond out east of Dr. 
Andrews’ house, about northeast. I remember there 
was another party on the detail—Adam W. Hunter. 
Hunter and Alford were to go to a foot log on Phillipi 
creek. Council F. Brown, Miles A. Brown and Joe An- 
derson were to go to the same pond east of Dr. Andrews’ 
house that I spoke of. Alford told us all that he detailed 
that we should have guns, and they well loaded. Miles 
Brown said he did not have any gun. Mr. Bidwell said he 
should have his, which was a breech-loading shot gun, No. 
12, if I mistake not. Thos. Dryman said he had no gun 
either. Dr. Andrews said he would give him his son’s 
gun. i: Alford gave the orders then how he should be killed. 
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He said that he, H. T. Riley, was to be shot, and his throat 
cut.” This meeting was held on Saturday night, and Riley 
was to be killed on Monday Morning. ‘“ There were at 
that meeting Mr. A. B. Bidwell, Dr. L. F. Andrews—he 
was one of the Judges—Mr. Bidwell was the other Judge, 
Captain Jason Alford, myself, Ed. P. Bacon, Thos. L. Dry- 
man, Council F. Brown, Miles A. Brown, J. C. Anderson, 
John A. Fletcher, Dr. A. W. Hunter. That is all that 
was at that meeting that night, if I remember aright.” 
When they left the meeting “the expectation was for them 
that was ordered to kill Riley, to do it—the ones put on 
the detail; if one party did not get him the other should. 
There were some taken out of the number to go to the 
pond, that left there to go down to the place where I was 
to go—Thomas L. Dryman, Ed. Bacon and myself. The 
man Riley came along the rvad I was stationed on, my- 
self, Ed. P. Bacon and Thos. L. Dryman; when he got a 
little past us we all three fired at Riley; we ran out to 
where he was lying on his back; he was not moving hand 
or foot; he was making a noise though I am certain he 
was not breathing ; the noise was in his stomach, a sort of 
gurgling noise; Edmund Bacon fired the fourth gun, and 
Iran up and cut his throat. We all then got away from 
the place as quickly as we could.” In relation to the meet- 
ing, at which the detail was made, he says: “It was part 
of the business of Dr. Andrews to report to Bidwell, after 
he heard the guns, that Riley was killed. The understand- 
ing was, at the meeting, that the ones that did the work— 
the shooting—should report to Dr. Andrews, Jason L. Al- 
ford or Mr. Bidwell, that the order had been executed. 
They were not allowed to report to any other member of 
the organization, only to the Judges or Captain.” “ Riley 
was dead before the throat was cut; he was riding at the 
time he was first shot; he fell off his horse at the time the 
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guns fired, the three that were fired first by Bacon, Dry- 
man and myself. We had that to do, the killing of Riley, 
to save our own lives. They, Dr. Andrews and Bidwell, 
Judges, said if we didn’t do it we would have to be done 
the same way.” “Iknow Ed. P. Bacon used A. B. Bid- 
well’s gun. It was a breech-loading shot gun, No. 12 was 
the cartridge it shot. The reason I know the gun, it had 
a pistol-grip on the stock. That was the only breech- 
loading shot gun, pistol-grip, I knew of in the neighbor- 
hood where I lived. I had the gun in my hands several 
days before Bacon used it. I fired the gun also at marks, 
at a pine tree once, at Mr. Bidwell’s store. Judges of the 
organization were to preside at all meetings, administer all 
oaths, and read the by-laws every time. If one was not 
there the other had to do it. They were to make all or- 
ders for any work to be done, for any man who was to be 
whipped, or anything of that kind, or any man to be killed. 
That was their duty, to make all orders, and they were to 
talk to outside men to get them into membership. That 
was one of the by-laws. They were all numbered. They 
were to talk to men and be more than careful how they 
approached them for membership, and sound them in 
general standing as to their back-bone and grit before he 
was brought in for membership.” “ When I became a 
member of that organization, I did not take an oath at 
that time; nor till six weeks or two months after. There 
were oaths administered, before the killing of Riley, to 
members initiated. Ido not know that I can repeat it 
just as it was. Isaw A. B. Bidwell the evening of the 
day Riley was killed, at his store. I had a conversation 
with him about the killing of Riley. He said it was a good 
thing. I told him Bacon, Dryman and myself had done 
it, and executed the order. He said we had been wanting 
the old devil or scoundrel, or some such remark, out of the 
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way fora long time. He said he was out and it was satis- 
factory. I am stating just what Mr. Bidwell said to me. 
* * * .” He further testified that they met on Satur- 
day night previous to the killing of Riley, in a room 
about 12 or 16 feet square, in a frame house known as 
Jason Alford’s new house. “ Bidwell was about six or 
eight feet from me, sitting on the east side of the house; 
he had a parcel in his hand, and some papers, and was 
sitting to a box or table; he seemed to be writing 
down what passed in the meeting. He was sitting 
about four feet from L. F. Andrews. Andrews stood 
up part of the time, and sitting the other part. 
When he spoke he would stand up. A. W. Hunter, I 
reckon, was twelve feet from Dr. Andrews. He was sit- 
ting on the south side of the house close to the chimney. 
There was an oath taken which bound the members to ex- 
ecute the orders of the officers.” ‘ When Riley was shot, 
and the first three shots were fired, we were secreted in 
some bushes twenty steps from the road he passed on.” 
Thos. L. Dryman, after being duly instructed by the 
court, a in the ease of the witness, Cato, testified: “ I 
knew Harrison T. Riley ; I knew Edmond P. Bacon, Adam 
W. Hunter, Alfred B. Bidwell and Leonard F. Andrews. 
I was present ata meeting held in one of the Alford houses 
the Saturday night previous to the Monday Riley was killed. 
That was a meeting of an organization known as the Sara 
Sota Vigilance Committee, styled S. S. V.C. The mem- 
bers were, first, Jason Alford, Dr. Andrews, (identifies him,) 
Alfred B. Bidwell, John M. Tippett, Frank Jones, Dr. Hay- 
den, Edmond P. Bacon, Joseph C. Anderson, John Fletcher, 
James Fletcher, Lucien Belk, Thomas Dryman, Bob 
Smallwood, Council F. Brown, Miles Brown, John Trowel, 
Bartholomew—I don’t know him by his given name; 
that’s all I can remember; Dr. Hunter was a member at 
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that time; Charles Willard ; —— Bartholomew joined after 
the killing of Riley. All that I have mentioned were not 
members before the. killing of Riley * * * ; all ex- 
cept Smallwood, Tyler, Bartholomew and Trowel were 
members before the killing of Riley. There were present 
at the meeting, the Saturday night before the killing of 
Riley, Jason Altord, Dr. Andrews, Alfred B. Bidwell, Ed. 
Bacon, Louis Cato, A. W. Hunter, C. F. Brown, Miles 
Brown, Thos. L. Dryman, Joseph C. Anderson. I don’t re- 
member whether there was any more or not. That night 
at the meeting Dr. Andrews proposed to kill Riley. He 
said that H. T. Riley was a mean man, and was doing all 
kind of devilment, and had poisoned the woman he had 
been living with. At that time she was dead; that he 
was making preparations to sell an orange grove that he, 
H. T. Riley, had taken from the Sergener heirs by his 
damned rascality. Jason Alford said that it would be a 
good thing to get him out of the way. Mr. Bidwell said 
the same thing; Mr. Bidwell said that he ought to be got- 
ten out of the way, and to be killed for his rascality. Ja- 
son Alford, Dr. Andrews and A. B. Bidwell made a detail 
to kill him. Dr. Andrews proposed it first. There was 
detailed Louis Cato, Ed. Bacon, Joseph Anderson, C. F. 
Brown, Thos. L. Dryman, Miles Brown, A. W. Hunter 
and Jason Alford. We, who were detailed, were ordered 
to go to the end of a pond northeast of Dr. Andrews’ 
house, about # of a mile; we were ordered to be there by sun 
up on Monday morning following, except Dr. Hunter and 
Jason Alford ; they were to go to a foot log on Phillipi 
creek, with the expectation of killing Riley if he passed 
that way ; yes, I obeyed the orders ; Ed. Bacon went with 
me to the place; Louis Cato came shortly after we arrived 
at the place ; we all three had guns; I had Dr. Andrews’ 
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gun—Dr. Andrews, the defendant here; I got the gun trom 
a small house in his orange grove where he put it; when 
the detail was made he wanted to know who had guns 
and who had not; I told him I had none; he told me that 
he had one, and that he would loan it and put it in the 
small house in his orange grove, for me to get it; he told 
me he would have it ready there by daylight, so that when 
I came for it, it was there and [ took it off. Ed. Bacon, 
Louis Cato and myself were standing on the road at the 
place that Jason Alford, Dr. Andrews and A. B. Bidwell 
told us to be stationed, and when H. T. Riley came along 
by the place we all shot him at once. Afterwards, we all 
three moved towards him; I went half way from the place 
where the shooting was done to where he fell and stopped ; 
Ed. Bacon shot him again; this made the fourth shot; 
Louis Cato cut his throat; we turned around and went the 
way we came.” He further testifies that he saw Dr. An- 
drews after the shooting, and the Dr. asked him if they had 
done the work they were detailed to do; “I told him we 
had; he asked me how many were there; I told him Ed. 
Bacon, Louis Cato and myself; he asked me how it was 
done, if we did it according to how we were detailed; I 
told him we did; he said then he was going down to the 
store and we would go together; we went to the store to- 
gether. The night that the detail was made there were or- 
ders to this effect: Whichever one of the Judges or Cap- 
tain heard it first was to report to the others. That was 
in order to know whether it was done or not according to 
their orders, and if it was not done we had to abide by the 
by-laws. Bacon had a breech-loading shot gun, I don’t 
know what calibre ; it was a double-barreled shot gun.” 
This is the substance of the evidence on the part of the 
State against the defendants. The defence then introduced 
one witness to prove an alibi on the part of the defendant, , 
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A. B. Bidwell. George N. Shepard testified, in substance, 
as follows: “I knew A. B. Bidwell in June, 1884; I lived 
in his house at the time; I remember the day on which 
Riley was alleged to have been killed; I was at Bidwell’s 
store the Saturday prior to that; Bidwell was there; I re- 
mained at Mr. Bidwell’s house from after closing the store 
until next morning ; the store closed that night about seven 
o’clock—I should judge between six and seven; I remained 
with Bidwell continuously that night until he retired, I 
should judge between half-past nine and ten o’clock—about 
ten o’clock ; Bidwell went to the house with me; I swear 
positively I was in company with A. B. Bidwell from sun- 
down Saturday, prior to the alleged killing of H. T. Riley, 
until half-past nine or ten o’clock that night, or until he 
retired ; during the month and the month previous to the 
killing of Riley I owned a double-barreled breech-loading 
shot gun, No. 12 gauge; it was a pistol-grip gun; my gun 
was not used to shoot Riley.” 

Edmond P. Bacon, one of the defendants on trial, then 
made his statement on oath, the substance of which was 
that he belonged to a secret society, of which Dr. An- 
drews, Louis Cato, John Fletcher, Alford, Charles Wil- 
lard, George Tyler, Tom Dryman, the two Brown boys, 
old man Tippett, and old man Fletcher were members ; 
they had a meeting at the burnt place, and they 
got to talking something about old Tip. Riley; 
some opposed it, and some wanted to do it; they 
adopted some by-laws. and oaths; “I cannot give them.” 
He was present at the meeting on the Saturday night be- 
fore Riley was killed.. Alford made a detail of seven men 
to kill Riley ; they were Louis Cato, Thos. Dryman, Coot 
Brown, Miles Brown, Dr. Hunter, and Alford, himself, 2nd 
Bacon; Bacon and Dryman went to the place, and met 
there Lieutenant Cato; he picked out the place and cut 
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away some palmettoes and bushes; says he, “damn him, 
when he comes along, we’ll get him ;” we saw him coming, 
and he says: “ when he gets abreast, and I give you orders, 
you obey it ;” we done so; we shot ; I shot the second gun ; 
that’s the only one I did shoot, and went out to the place 
where he was struggling ; Cato throwed up his gun to his 
face and it wasn’t loaded, one barrel did not go off; he 
turned around to Dryman; Dryman shot at him ; I think 
he shot about ten feet over him; he was so badly scared he 
did not know which way he was shooting; by this time 
Riley was upon his knees, pulled up by some palmettoes ; 
Cato pulled out his knife, run up to him, caught him by 
the beard, and turned his head back and commenced cut- 
ting on his throat; he said he had a damned tough hide. 
He further says that Mr. Bidwell was not at the meeting on 
the Saturday night before Riley was kilied. 

L. F. Andrews, one of the defendants, was then sworn, 
and made his statement, in substance as follows: “Jason 
Alford, in the month of May, 1884, told him, Andrews, 
that he was getting up a social club; Andrews asked him, 
what do you mean? Alford said, there is a great deal of 
slander in this section of the country, and I think we can 
get up a club that will use the influence of good men to do 
away with it, and make peace and harmony among the 
citizens ; subsequently, and about two weeks afterwards, 
Andrews met Alford and, in renewing the conversation, 
Andrews said he wanted to know the names of the parties 
in the club. Alford mentioned J. F. Tippett, Parson Redd, 
Mr. Elmer, Mr. Rawls, old man Tatum, John Tatum, Jesse 
Knight’s boys, Mr. Murphy, and Mr. Wilson; we met Mr. 
Tippett ; I asked Mr. Tippett about the club ; he said it was 
all right, that it was for the best interest of the citizens 
and peace and harmony. That decided me, because Mr. 
Tippett was deacon in the church.” He joined the organi- 
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zation in the first week in May; he went to attend court 
‘at Pine Level as a witness for Jason Alford, who was 
charged with killing a cow; on the way out they camped 
tor dinner; Riley came up on horseback ; he had a suit in 
court, The State against him, for adultery; Alford remarked 
that he did not want that man Riley to associate with him 
any more, that there would be tronble; he told Riley 
when he got to Pine Level to keep out of the way and not 
come near Alford; he subsequently attended a meeting of 
the organization after he got home, where Mr. Riley was 
talked about being strapped, because the court had turned 
him loose in case of his adultery ; Charles Willard said if 
that is what you are going to do, I am not in; “I got up 
right after Willard, and I told them it never would do, and | 
I talked to them, told them the condition in which Mr. 

Riley was situated ; that if they went out to his house to 
whip him, or anything else, they would get hurt.” The 
next meeting he attended was that on Saturday night be- 
fore Riley was killed; “the subject of whipping Riley 
came up again, and Jason Alford made a motion to 
that effect; before putting the motion, when I got 
there that evening, I was chosen chairman, not judge; I 
put the motion as is usual in all societies, then called 
for remarks on the question; no one said anything; I 
told them, and referred them to the previous meeting when 
the same question was up, that it would not do. Jason 
Alford was very headstrong and would not submit; there 
was nothing said about killing Riley in my presence; I 
went home; I did not know until I got into prison how 
that thing was arranged. After we broke up Alford called 
a meeting in the big house, as testified to; the other, or 
first meeting when I was there was not in the house; it 
was down the beach ina small frame house which Mr. 
Alford owned, bought from a man by the name of J. J. 
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Brown; the meeting in the big house, I was not there. I 
know another fact connected with that, that Mr. Bidwell 
was not there, because I waited on him in the evening; he 
had been sick with an attack of billious colic at the store 
and went home;I saw him go. The result of that meet- 
ing developed itself, as has been testified to here by parties, 
I don’t know what you call them, turning traitors, or 
something.” My business was practicing medicine ; I was 
here and there, waiting on my patients, sometimes going 
all night and sometimes all day, as the cases required.” 
He further says that the last meeting was held on the 
last Saturday of July, 1884; that at that meeting Dr. Hay- 
den and L. L. Cato brought up the subject of whipping 
old man Lowe; they all put it down but two. “The offi- 
cers of the organization have been stated to you, consisting 
of Chairman, Captain and Lieutenants. The term Judge 
was not used in the sense of Judge; it was an appellation 
given to the Chairman by way of distinction ; other mem- 
bers had nicknames. The duties of the Chairman were 
just the same as that of any organized secret society, noth- 
ing more; I never gave an order, and I raise my hand in 
oath, to kill, or detail a set of men to kill any man; it 
was not our business.” In his statement, he further details 
the character of Riley; says that during that winter and 
spring there was not a man or woman in the neighberhood 
who did not say but that Riley ought to be severely pun- 
ished for his conduct; that it was a noted fact in that sec- 
tion that he was a desperate character; that a widow be- 
came pregnant by him; that he was living in open adult- 
ery with her; that he, the Doctor, was called to treat her 
in her sickness; that she had symptoms of arsenical poi- 
son, and that Riley told him that he had poisoned her ; she 
died. 

Adam W. Hunter, another of the defendants, was then 
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sworn, and made his statement, in substance as follows: 
In April or first of May he joined the club; he was then 
clerking for Mr. Bidwell; he attended the meeting; A. B. 
Bidwell, L. F. Andrews, Louis Cato, Dr. Hayden, John 
Fletcher, Jas. Fletcher, Miles Brown, Council Brown, Ja- 
son Alford, Jos. Anderson, C. B. Willard, John Tippett 
and perhaps others ; Dr. Andrews was Chairman; there 
was nothing said the night he joined, except of a political 
character. The next meeting was at what was called 
Burnt Place ; after the political discussion was over with, 
Dr. Hayden suggested that something ought to be done 
with Riley, and some one, either him or Cato, asked if 
they could get volunteers from-the body to take him out 
and give him a good licking; Charles Willard said he 
would never enter into a thing of that kind, and should 
such action grow out of that club he would resign his 
membership; he, Hunter, remarked that he endorsed Mr. 
Willard; all favored except Cato and Council Brown; 
they were in favor of it; Dr. Andrews said that a good 
whipping would help him, but they had better let him 
alone; Mr. Bidwell was not present at that meeting ; next 
day at the store he told Mr. Bidwell what had occurred at 
the meeting, and that he, Hunter, would not attend any 
more; Bidwell agreed with him and they promised each 
other not to attend any more meetings; he says he never 
took the oath ; he knew nothing of the meeting in regard 
to the killing of Riley. 

Alfred B. Bidwell, one of the defendants, after being 
sworn, made the following statement in substance: “ In 
April, 1884, Alford asked him if he would not like to join 
a political and social organization ; he said it was for polit- 
ical purposes, and to see if they could not have a better feel- 
ing in that neighborhood among neighbors ; the next week 
he went to Alford’s house, and found there Mr. Alford, 
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Louis Cato, Dr. Hayden and Joe Anderson; he was made 
chairman of the meeting; Mr. Alford made some political 
remarks, and after one-half or three-quarters of an hour they 
adjourned. A week or so after that he was called upon by 
Cato and Alford to attend another meeting at Alford’s 
house ; there were many men in attendance; he could not 
call the names of all in attendance, but he mentions Wil- 
lard, the two Browns and Dr. Andrews; the conversation 
was general ; some motions were put to the meeting ; some 
members were proposed; committees were appointed; next 
day Alford brought down the obligation for him to copy ; 
he said he thought he could repeat it very correctly, and 
did so as follows: “I, , of my own free will, and 
for the protection of myself, and all good and worthy citi- | 
zens, wish to become a member of this organization. I 
promise that I will keep all the secrets of this organization, 
and not reveal them to any one, except it bea member. I 
also promise that should a member of this organization get 
into trouble I will espouse his cause, be he right or wrong, 
except where fraud or crime, if in my power so to do. I 
also promise I will not wrong or cheat a member of this or- 
ganization to the value of anything knowingly, or suffer it 
to be done by another, if in my power to prevent it. I also 
promise that I will not speak evil or slander a member of 
this organization before his face or behind his back, nor 
suffer it to be done by another, if in my power to prevent 
it. LIalso promise I will not strike a member of. this or- 
ganization so as to draw blood ; to all of which I sincerely 
promise and swear, so help me God.” The next meeting 
he attended was at Phillipi Creek ; he read over this obli- 
gation which he had copied; he was not feeling well and 
resigned his position as chairman to Dr. Andrews; the 
next meeting at which he was was at the ship yard; they 
had a little conversation and went home. Hunter, after 
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returning from a meeting one night that he had not at- 
tended, had a conversation with him, Bidwell, and they 
thought the organization was drifting into a course they 
did not like, and they resolved not to attend any more 
meetings, and he says: “I never did attend any more.” 
He says that on the Saturday night, on which it is alleged 
the meeting for the killing of Riley was held, he was not 
present ; he says “ that morning I was taken sick with an 
attack of bilious colic at the store; Hunter prescribed for 
me in the morning, and I felt much better, and attended to 
business until along in the afternoon; Dr. Andrews came 
into the store and gave me some medicine, and told me I 
had better go home, along about six o’clock in the after- 
noon ; Mr. Shepard and I went along home, and left Hun- 
ter in charge of the store; Hunter was clerking for me 
then; after tea, at home, Mr. Shepard, I and my wife, were 
on the porch until about ten o’clock, and after I went to 
my bed room my wife put some poultices on me; I felt 
better on Monday morning.” He went to his store, and 
about one o’clock went home and went to bed, and did not 
get off his bed for four weeks ; Dr. Andrews was his physi- 
cian; he says he never gave his consent to Brown, 
or any other person, to use his gun ; if it was taken or used 
at all he did not know it; Shepard had a gun as nearly 
like his as could be; there was no such officer in the organ- 
ization as judge; the name was given to me by members 
outside of the organization as a sort of compliment. 
“The question of killing any person or assassinating 
any one, was never brought up at any time, or at any 
meeting that I attended; I never knew or heard of 
any by-laws connected with the organization ; never heard 
of any talked of until I had been in prison ; no word or 
communication was ever brought to me of the killing of 
Riley ; I never knew of his death until Alford came to 
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my house when I was sick, the Tuesday or Wednesday fol- 
lowing; I never knew who killed Riley until] I heard Mr. 
Cato’s testimony ; I was never in the vicinity where Riley 
was said to have been killed; I never crossed Phillipi 
Creek, and I know nothing of the locations they speak of ; 
never was at Dr. Andrews’ house, or in the vicinity of his 
house.” 

The defendants’ attorneys caused a commission to be is- 
sued, and the evidence of certain persons, who resided in 
the city of Buffalo, and State of New York, was taken, as 
to the reputation and general character of the defendant, 
Alfred B. Bidwell. This evidence was then read to the 
jury, the substance of which is as follows: 

Charles Beckwith says that he is one of the Judges of 
the Superior Court of Buffalo ; “I made the acquaintance of 
Alfred B. Bidwell in the year 1853 ; he resided in Buffalo, 
N. Y., until about eight years ago, when he went to Flor- 
ida; I was intimately acquainted with him ; his residence 
was in Buffalo until he left for Florida, seven or eight 
years ago; I knew his general reputation in the city of 
Buffalo, and in the community in which he lived, asa 
peaceable, honorable and law-abiding man and citizen; 
that general reputation was good during all the time of 
my acquaintance; I was well informed as to his business 
affairs and relations, the reputation he bore among his fel- 
low-citizens, and his social standing in the community 
where he lived, and during all that time, his reputation as 
a peaceable, honorable, law-abiding man, was above reproach 
and beyond question; he had been married a number of 
years prior to his leaving Buffalo, but it was understood 
that he was divorced from his wife ; at least, they separa- 
ted some time prior to Bidwell’s leaving Buftalo; she went 
off, as it was reported, to California.” 

James M. Smith says he resides in the city of Buftalo, 
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Erie county, New York, and is one of the Judges of the 
Superior Court of Buffalo; he had known Alfred B. Bid- 
well for upward of twenty years intimately before he moved 
from Buffalo, about the year 1876, to Florida ; “I knew his 
, general reputation in the community in which he resided 
as a peaceable, honorable, law-abiding man and citizen; I 
never heard anything against him, nor any imputation of 
of any kind against his character.” 

John C. Graves, Clerk of the Superior Court: of Buffalo, 
says he knew Bidwell in Buffalo, about eighteen years; 
Bidwell resided there until he removed to Florida in the 
latter part of the year 1876; he knew the general reputa- 
tion of Bidwell, and it was an excellent reputation as a 
peaceful, honorable and law-abiding citizen ; it was under- 
stood in the community that he and his wife had separa- 
} ted, and that she had gone to California. 

Joseph E. Barnard, Comptroller of the city of Buffalo, 
says he knew Bidwell; became acquainted with him in 
1866 or 1867, and knew him until he went to Florida; 
knew his general reputation in the community where he 
lived ; his reputation was first-class in every respect ; “every- 
thing I knew about him indicated that he was held in high 
respect.” 

A commission was also duly granted and issued to take 
testimony in the State of Iowa, as to the reputation and 
general character of, the defendant, Leonard F. Andrews. 
This evidence read to the jury is substantially as follows: 

L. O. Runig: Knew Leonard F. Andrews in Lewis for 
about five years; part of the time he lived in Lewis, Iowa, 
and part of the time within five miles of Lewis; “I knew 
him intimately; he moved from there about three years 
since; I knew his general reputation, and it was good, as 
good as any other citizen; he was a law-abiding citizen.” 
R. W. Macomber says: “I knew Leonard F. Andrews in 
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Cass county about five years; was intimately acquainted 
with him; he left the county I think in 1881 or 1882; I 
knew his general reputation ; it was of being a peaceable, 
honorable and law-abiding citizen; he never had any 
other reputation here, and was highly esteemed as a 
citizen.” 

M. J. Davis says: “I knew Leonard F. Andrews ; he re- 
sided in Cass county, Iowa, about five years; I think he 
left about the year 1880; was very well acquainted with 
him; I knew his general reputation in the community 
where he lived ; it was good.” 

Oliver Mills: Knew Andrews for about six years in 
Cass county, Iowa; “I was quite intimately acquainted 
with him; I knew his general reputation ; it was excellent, 
none better.” 

J. 8. Reshel says: “I knew Leonard F. Andrews while 
living in Lewis and vicinity, in Cass county, Iowa, for a 
period of five or six years, from the year 1876 until he 
moved to Florida ; he moved to Florida in the fall of 1881; 
I knew him well and intimately; his general reputation 
in the community was that of a peaceable, respected and 
law-abiding man.” 

George Elsey says: “I knew Andrews; he resided in 
Cass county, Iowa, about six years; I think he moved 
away in 1881; I was intimately acquainted with him; I 
knew his general reputation when he,resided here; he had 
the general reputation of being a quiet, peaceable and or- 
derly citizen.” 

The court then charged the jury, a copy of which charge 
is embodied in the record, and to which charge no excep- 
tions were taken by either party. Upon the subject of an 
alibi, the court charged as follows: “A defendant has a 
right to prove by competent evidence that he was not pre- 
sent and could not have committed the crime. If, from 




















JANUARY TERM, 1886. TT 








Edmond P. Bacon et al. v. The State of Florida—Opinion of Court. 








the evidence, you believe that he was not present, you must 
acquit. The evidence of an alibi must cover the whole 
time when the presence of the accused was required. You 
must determine whether from the evidence the defendant 
has proved that he was not there or not. If you havea 
reasonable doubt in your mind as to whether he was there 
or not, you must find him not guilty. The defence of alibi 
is, of all others, the most decisive when duly substanti- 
ated ; but the evidence adduced in support of it requires 
to be minutely considered, and must be such as to render 
it impossible that the crime could have been committed 
by the party that claims that he was not present, and 
could not be guilty as charged.” Again the court charged 
the jury: ‘“ Defendants have a right to put in evidence 
as a defence their good character. This should be consid- 
ered by you in connection with the rest of the evidence, as 
part of the whole, from which you areto determine your 
verdict, and it should have such weight and effect as you, 
in connection with all the evidence, believe it entitled to. 
Accomplices in a crime are competent witnesses against a 
co-perpetrator of the crime, and their evidence should be 
weighed by the jury, though uncorroborated, and given 
such weight as the jury believe it entitled to. If their 
testimony is corroborated by other testimony it should 
be entitled to greater weight than if uncorroborated. 
While the testimony of accomplices should be received with 
caution, especially if uncorroborated, still it should not be 
rejected, if not corroborated in every material statement, if 
the jury believe that it is entitled to any weight. You 
are the judges of the credibility of the statements of the ac- 
complices, and must give them that weight that you believe 
theyshould have,on viewing thewhole evidence. Partiesac- 
cused, in all criminal prosecutions, have the right to make, 
under oath, before the jury, statements of the matters of his 
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or her defence. Such statements when so made are for the 
jury alone, and to be taken by the jury into consideration in 
connection with all the evidence in the case, and to be al- 
lowed such weight, and such only as you, in your judg- 
ment, may see fittogivethem. The accused are entitled to 
the benefit of any reasonable doubt you may have in regard 
to their guilt or innocence. If you have such reasonable 
doubt you must find a verdict of not guilty. By reasonable 
doubt is not meant a possibility of a doubt, but it must be 
a reasonable doubt, one conformable to reason, a doubt 
which would satisfy a reasonable man. It is that state of 
the case which, after comparison and consideration of all 
evidence, leaves the minds of jurors in that condition that 
they cannot say they feel an abiding conviction, to a moral 
certainty, of the truth of the charge.” This certainly is 
good law, and covers the whole ground to which it applies. 
There was no exception taken, on the’ part of the defend- 
ants, to the admission of any of the evidence, any ruling of 
the court, or any part of the charge. The entire charge 
was clear and lucid, and covered the whole case. 

The rule, as laid down by Mr. Greenleaf in his work on 
evidence, is as follows: “The degree of credit which ought 
to be given to the testimony of an accomplice is a matter 
exclusively within the province of the jury. It has some- 
times been said that they ought not to believe him, unless 
his testimony is corroborated by other evidence ; and, with- 
out doubt, great caution in weighing such testimony is dic- 
tated by prudence and good reason. But there is no such 
rule of law; it being expressly conceded that the jury may, 
if they please, act upon the evidence of the accomplice, 
without any confirmation of his statement.” Greenleaf on 
Evidence, $380 ; State vs. Litchfield, 58 Me., 267°; People 
vs. Cook, 5 Parker’s Crim. R., 351; Wixson vs. The Peo- 
ple, 5 Parker’s Crim. R., 119. 
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In the case of The People vs. Castello, 1 Denio, 83, 
Judge Beardsley, speaking for the court, says: “The wo- 
man, Marache, was offered as a witness for the prosecution, 
but objected to as an accomplice in the crime, and, there- 
fore, incompetent. This objection was overruled, and in 
the charge the jury were instructed that they ‘could law- 
fully convict the prisoner on the testimony of Toulena Ma- 
rache alone, and uncorroborated.’ To this decision and in- 
struction the counsel for the defendant duly excepted. 
Conceding Marache to have been an accomplice, in the 
strict sense of that term, she was still a competent witness 
for the prosecution ; of this there can be no doubt. And 
although it has often been said by Judges, and elementary 
writers, that no person should be convicted on the testi- 
mony of an accomplice unless corroborated by other evi- 
dence, still there is no such inflexible rule of law. It is a 
question tor the jury, who are to pass upon the credibility 
of an accomplice, as they must upon that of every other 
witness. His statements are to be received with great cau- 
tion, and the courts should always so advise; but after all, 
if his testimony carries conviction to the mind of the jury, 
and they are fully convinced of its truth, they should give 
the same effect to such testimony as should be allowed to 
that of an unimpeached wisness, who is in no respect im- 
plicated in the offence. Such testimony will authorize a 
conviction in any case.” 

In the case of Rex vs. Jones, 2 Camp., 131, Lord Ellen- 
borough said: “ No one can seriously doubt that a convic- 
tion is legal, though it proceed upon the evidence of an 
accomplice only. Judges, in their discretion, will advise a 
jury not to believe an accomplice, unless he is confirmed, or 
only in as far as he is confirmed ; but if he is believed, his 
testimony is unquestionably sufficient to establish the facts 
which he deposes. It is allowed that he is a competent 
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witness; and the consequence is inevitable, that if credit is 
given to his evidence it requires no confirmation from 
another witness. Within a few years a case was referred 
tothe TwelveJ udges, where four men wereconvicted of a bur- 
glary upon the evidence of an accomplice, who received no 
confirmation concerning any of the tacts which proved the 
criminality of one of the prisoners; but the judges were 
unanimously of the opinion that the conviction of all four 
was legal, and upon that opinion they all suffered the sen- 
tence of the law. The King vs. Atwood, et al., 2 Leach, 
521. Strange notions upon this subject have lately got 
abroad, and I thought it necessary to say so much for the 
purpose of correcting them.” 

In the case of Jordaine vs. Lashbrooke, 7 Durnf. & East, 
609, Grose, J., in commenting upon the law, as laid down 
by the Twelve Judges, in The King vs. Atwood, supra, says : 
“ This was not new law, nor founded upon a new principle, 
for in 1 Hale, 303, 304, 305, there are different instances of 
convictions on the evidence of accomplices.” Rex vs. 
Hastings, 7 Car. & Payne, 153; Regina vs. Stubbs, 33 
Eng. Law and Equity, 551. 

Phillips, in his work on evidence, says: “ The evidence 
of accomplices has been at all times admitted, from a prin- 
ciple of public policy and from necessity, as it is scarcely 
possible to detect conspiracies, and many of the worst 
crimes, without their information. In the case of Char- 
nock, who was tried for high treason in the time of Wil- 
liam III, Lord Holt said, in his address to the jury, ‘ con- 
spiracies are deeds of darkness as well as of wickedness, 
the discovery whereof can properly come only from the 
conspirators themselves, and the evidence of accomplices 
has always been allowed good proof in all ages, and they 
are most proper witnesses, tor otherwise it is hardly possible 
if not altogether impossible, to have a full proof of such 
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secret contrivances’; and he adds, ‘such discoveries are to 
be encouraged in all governments, without which there can 
be no safety.’” Again, he says: “ Since accomplices are 
competent with witnesses, it necessarily follows that if their 
evidence is believed by a jury,a prisoner may, strictly 
speaking, be legally convicted upon it, though it be uncon- 
firmed by any other evidence as to his identity.” 

In Commonwealth vs. Bosworth, 22 Pick., 397, Morton, 
J., delivering the opinion of the court, says: “It is com- 
petent for a jury to convict on the testimony of an accom- 
plice alone. The principle which allows the evidence to 
go to the jury necessarily involves in it a power in them to 
believe it. The defendant has a right to have the jury de- 
cide upon the evidence which may be offered against him, 
and their duty will require of them to return a verdict of 
guilty or not guilty, according to the conviction which 
that evidence shall produce in their minds.” The court 
then cites 2 Haw., P. C., 46, $185; Hale’s P. C., 304, 305; 
Roscoe’s Crim. Ev.,119; 1 Phill. Ev., 32; 2 Starkie Ev., 
18, 20. 

In the case of Sumpter vs. The State of Florida, 11 
Fla., 247, this question was settled by this court. In the 
opinion, Judge Douglass says: “ The rule of evidence laid 
down by Lawrence, Judge, in the case of Jordaine vs. Lash- 
brooke, 7 Term Rep., 601, is that “all persons are admissi- 
ble witnesses who have the use of their reason, and such re- 
ligious belief as to feel the obligation of an oath, and who 
have not been convicted of any infamous crime, and are 
not influenced by interest.” It is not enough that 
a person may have committed an infamous crime, and 
that he may have confessed it. These facts may 
seem to destroy his credibility before a court and jury 
and may render his testimony of little avail in the estima- 
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tion of the latter, who are the exclusive judges of it; but 
the rules of law will not, on this account, authorize the 
court to exclude him from giving his testimony. It will 
be seen from the above rule, which is believed to be well 
estavlished law on the subject, that a particeps in the very 
crime with which the prisoner is charged, is competent to 
prove the guilt of the prisoner, and this position is sus- 
tained by ample and weighty authority.” 

In Indiana it is held that “a jury may convict upon 
the testimony alone of an accomplice.” Dawley vs. The 
State, 4 Ind., 128; Agnes vs. The State, 88 Ind., 275. 

In Illinois the same rule prevails. In the case of Col- 
lins vs. The State,,98 Il]., 584, the court say in substance 
that an accomplice is a competent witness, and a convic- 
tion may be had upon his uncorroborated testimony if it 
satisfies the jury beyond a reasonable doubt ; “ but courts, 
in their discretion, may advise a jury not to believe an ac- 
complice. unless he is confirmed, or only in so far as he is 
confirmed. It is a matter of discretion with the court to 
so advise, rather than a rule of law.” 

In the case of The State vs. Russell, 33 La., Ann., 135, 
the court say: “On the subject ot the testimony of ac- 
complices, the authorities, to our mind, not only authorize 
its introduction, but. justify conviction by the jury on such 
testimony, although it may not be corroborated by other.” 
State vs. Prudhomme, 25 La. Ann., 522. 

The charge of the court was full and explicit upon this 
subject, and the jury had the whole case fairly submitted 
to them. 

The defendants, Bidwell and Andrews, by the testimony 
of witnesses who had formerly known them respectively 
in the States of New York and Iowa, proved their charac- 
ters to have been good during the time they resided there. 
Bidwell produced the evidence of four witnesses, who all 
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testified that during an acquaintance with him in the city 
of Buffalo, of from ten to twenty years or more previous 
to the year 1876 (when he moved from Buffalo to Florida), 
he had an excellent reputation as a peaceful, law-abiding 
citizen. Andrews produced the evidence of six witnesses 
who had known him in Cass county, Iowa, for five or six 
years previous to his coming to Florida, in 1881, and they, 
severally, gave to him a good character. There was no 
proof as to the reputation of either of the defendants since 
they removed to this State, some years since. It is true 
that in capital cases the good character and reputation of 
a defendant among his neighbors in the community in 
which he lives is of value, especially in doubtful cases, and 
sometimes will create a doubt in the minds of a jury 
when, without such evidence, none would exist. Such 
evidence is intended for the consideration of the jury, and 
it is for the jury alone to determine whether, when consid- 
ered with the other evidence in the case, it creates a rea- 
sonable doubt as to the defendant’s guilt. The charge of 
the court on this point was in every respect correct. The 
court said: ‘‘ Defendants have a right to put in evidence 
as a defence their good character. This should be consid- 
ered by you in connection with the rest of the evidence as 
a part of the whole, from which you are to determine 
your verdict, and it should have such weight and effect as 
you, in connection with all the evidence, believe it en- 
titled to.” 

The jury had before them also the evidence of George N. 
Shepard, introduced to prove an alibi on the part of the de- 
fendant, Bidwell. They had the opportunity of seeing the 
witness and hearing his evidence upon the stand. He 
swears that he was with Bidwell from in the morning un- 
til ten o’clock at night, of the night when it was said Riley 
was sentenced, and that Bidwell was not away from his 
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home on that evening. The charge of the court upon this 
point was clear and conclusive as to the law. The court 
said: “ A defendant has the right to prove by competent 
evidence that he was not present and could not have com- 
mitted the crime. If, from the evidence, you believe he 
was not present, you must acquit. The evidence of an alibi 
must cover the whole time when the presence of the accused 
was required. You must determine whether from the evi- 
dence the defendant has proved that he was not there or 
not. If you have a reasonable doubt in your mind as to 
whether he was there or not, you must find him not guilty. 
The defence of alibi is, of all others, the most decisive, when 
duly substantiated ; but the evidence adduced in support 
of it requires to be minutely considered, and must be such 
as to render it impossible that the crime could have been 
committed by the party that claims he was not present, and 
could not be guilty as charged.” 

The counsel for Bidwell claims that a new trial should 
be granted, because Adam W. Hunter, who had been 
jointly indicted and tried with the other defendants, had 
been acquitted by the jury and could now be used as a wit- 
ness to prove that he, Hunter, took Bidwell’s No. 12 breech- 
loading double-barrel shot guu and gave it to Charles B. 
Willard, and that he was informed that Willard gave it to 
Joseph C. Anderson; that the gun was so taken without 
the knowledge or consent ot Bidwell. Hunter made such 
an affidavit, which was used upon the motion for a new 
trial. 

The rule found in the text-books is, that “a new trial 
will not be granted on behalf of a defendant convicted in a 
criminal case because a co-defendant tried at the same time 
and acquitted is a material witness for the defendant.” 
Wharton’s Am. Crim. Law, §3192 ; Graham & Waterman 
on New Trials, 1107. 
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In the People vs. Vermilyea, 7 Cowen, 369, it was held 
that a new trial will not be granted, on motion of a defend- 
ant convicted in a criminal case, on the ground that a co- 
defendant tried at the same time and acquitted was a mate- 
rial witness for the convicted defendant. Savage,C. J., speak- 
ing for the court, says: “He has become a competent wit- 
ness in virtue ot his acquittal; but the absence of all au- 
thority on the point is a strong argument against the suffi- 
ciency of this ground for granting a new trial. Sucharule 
would be highly inconvenient to practice. The proper 
course was, if the testimony against Davis was slight, to 
have the jury pass on his case and then introduce him as a 
witness on behalf of his co-defendants.” There might be 
circumstances which would authorize the granting of a new 
trial for this reason, especially where the evidence was very 
conflicting, and the Judge conscientiously believed that the 
verdict was against the truth and against the weight of the 
evidence. In this case the defendants had a fair trial be- 
fore a jury of their own selection. The verdict is not 
against the evidence, the witnesses were more or less cor- 
roborated by other testimony; there is no allegation that 
improper influences were brought to bear on their delibera- 
tions ; or that they were, in any manner, controlled by pas- 
sion or prejudice. They were jndges of the credibility of 
the witnesses, and of the effect of the evidence. The Judge 
who tried the cause, saw the several witnesses as they were 
examined, and had full and perfect knowledge of all that 
transpired on the trial, refused the motion for a new trial. 
We can see no good reason to reverse his action, and must, 
therefore, affirm the judgment. 
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Witir14M Heron, PuarntirF In Error, vs. THE State or 
FLor1IpA, DEFENDANT IN ERRor. 


1. Where a charge of the court to the jury embraces several distinct 
propositions, a general exception to the charge so given is not 
available if any one of the propositions is correct. Dupuis vs. 
Thompson, 16 Fla., 69. 

2. On the trial of an indictment for willful and malicious destruction 
of property under the statute, (McC’s. Dig., chapter 56, sec. 5,) 
the value of the property is not a question for the jury, but the 
willful and malicious destruction of such property without re- 
gard to its value, is the question for their consideration. 


3. In such a case the destruction and malice may be proven by circum- 
stantial evidence satisfactory to the jury. 


4. A person claiming land in possession of another, is remitted to his 
action at law or in equity to recover possession, and he cannot 
resort to destruction of property by fire or otherwise to get the 
possession. 


Writ of Error to the Circuit Court for Orange county. 


The facts of the case are stated in the opinion. 


Walter R. Yates for Plaintiff in Error. 


The motion for a new trial in this case assigns as error 
the charge of the court which it incorporates in full in the 
motion. 

The court charges as follows : 

“The law makes you the judge of the testimony. [f 
from the testimony you think the defendant guilty as in- 
dicted for violating the law as read to you, you can find 
him guilty. If from the testimony you do not believe him 
guilty, you can find him not guilty.” 

We hold that it is error to charge the jury that if they 
think the defendant guilty they can so find. They must 
believe him guilty to a moral certainty before they can 
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convict. The court then says: “ That if they do not be 
lieve him guilty they can find him not guilty.” Itshould 
be belief in both instances, and an instruction to a jury 
that they have only to think him guilty, must mislead. It 
is contended that the court erred in his charge in regard to 
reasonable doubt. 

First. In not explaining to the jury what is meant by 
reasonable doubt. 

Second. In not charging the jury that they must give 
him the benefit of the doubt, instead of, as charged, that 
they can give him the benefit of the doubt. 

The court erred also in giving the fifth instruction asked 
for by the State, which is: “That a person who claims 
land which isin the possession of another is not allowed by 
the law to forcibly drive the party out of possession ; that 
a belief in the mind of the accused that he had a legal 
right to the possession neither justifies nor excuses the de- 
struction of any property belonging to the other party on 
the land in dispute.” 

The gist of the offence is malice. If the party did it 
under the belief that he was justifiable, or had the right, 
malice cannot exist, and this fifth instruction must have 
misled the jury, for while the evidence in this case is not 
a part of the bill of exceptions the fact that the court gave 
this instruction tends to show that that was one of the de- 
fences of the defendant. 

The court erred in the third instruction to the jury, 
which reads as follows: 

“That the value of the property is not a question for the 
consideration of the jury, the gist of the offence being 
the willful or malicious burning or.destruction of the prop- 
erty as charged in the indictment without regard to its 
value.” 

The value of the property destroyed, while not the gist 
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of the offence under the statute, is an element which can 
properly be considered by the jury like any other piece of 
testimony, as affecting the malice of the offence. 

The defendant claims that the misuse of language in 
the charge, and the errors in the instructions asked, de- 
prived the defendant of such an investigation by the jury 
as the law contemplates, for it must be certain that that 
moral certainty which the jury must have before they 
convict, was never properly given to the jury, and that 
those elements that would have created or could have cre- 
ated a doubt in the minds of the jury were withheld from 
their consideration under the Judge’s charge. 

And the Supreme Court, in construing the charges, 
should be governed by the principle laid down in Thom- 
son, on charging the jury,(p. 172,) “ where there is a misdi- 


rection it must be morally certain that it did not mislead ° 


the jury in order to justify the court in refusing a new 
trial.” 


The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


At the December term of the Circuit Court, held in and 
for the county of Orange, in the year 1883, William Heron, 
(and then others, as being present, aiding and abetting him,) 
was indicted for willtully and maliciously burning and de- 
stroying a pile of lumber, the property of W. D. Gunning. 

On motion a severance was ordered, the defendant, 
Heron, pleaded not guilty, and the case was tried, and a ver- 
dict of guilty was found by the jury. The defendant’s 
counsel moved for a new trial, which was refused by the 
court and sentence was pronounced. 

The defendant brings the case here on a writ of error. 
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The bill of exceptions does not bring up the evidence upon 
the trial, but only exceptions taken to the charge of the 
court. 

The charge of the court was as follows: “The defend- 
ant, Wm. Heron, is indicted for willfully and maliciously 
burning a pile of lumber, the property of another, to-wit: 
the property of W. D. Gunning. The law under which 
the accused is prosecuted is, ‘ whoever willfully and mali- 
ciously burns, or otherwise destroys or injures a pile or par- 
cel of wood, boards, timber or other lumber, or any fence, 
bars or gate, or stack of grain, hay or any vegetable pro- 
duct severed from the soil and not stacked, or any standing 
trees, grain or other standing product of the soil, or the 
soil itself, of another, shall be punished by confinement in 
the penitentiary, or by fine and imprisonment in the county 
jail.’ The law makes you the judge of the testimony. If, 
from the testimony, you think the defendant guilty as in- 
dicted for violating the law as read to you, you can find 
him guilty. If, trom the testimony, you do not believe him 
guilty, you can find him not guilty. If you have any rea- 
sonble doubt as to his guilt in violating the law, you can 
give him the benefit of such doubt, but it must be a rea- 
sonable doubt as to his guilt from your examination of the 
testimony. The law makes the offence to consist of its be- 
ing done willfully and maliciously, which you will deter- 
mine from the testimony.” 

This entire charge, as so delivered by the court, was ex- 
cepted to by the defendant’s counsel. This court has fre- 
quently said that “a general exception applies to the 
whole charge, and if there be any part of the charge which 
is correct, the exception fails.” ‘“ An exception, to be 
available on review, must be to a separate, particular and 
specific portion of the charge.” John D. C. vs. State, ex 
rel., 16 Fla., 554; Dupuis vs. Thompson, ib., 69. 
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We do not, however, see any error in the charge. The 
words “ think ” and “ can;” criticised by counsel, are, as we 
think, not inclined to mislead the jury in their considera- 
tion of the evidence. 

The State’s attorney asked the court to charge the jury 
as follows: 

1. “That the jury cannot take into consideration any 
matter not found in the testimony ; that the verdict must 
be founded strictly upon the law and the evidence. 

2. “ That the value of the property is not a question for 
the consideration of the jury, the gist of the offence being 
the willful and malicious burning or destruction of the 
property as charged in the indictment, without regard to 
value. 

3. “That in cases charging the willful and malicious 
burning of property, it is not necessary for the State to 
prove that any one saw the defendant apply the torch to 
the property burned, but the fact of such burning and de- 
struction may be proved by the facts and circumstances at- 
tending the case, or, in other words, by what is called cir- 
cumstantial evidence. 

4. “That the malice may be proved from the feelings 
and sentiments of the defendant towards the person 
whose property is destroyed, as developed by the testi- 
mony. 

5. “ That a person who claims land, which is in the pos- 
session of another, is not allowed by the law to forcibly 
drive the party out of possession; that a belief in the 
mind of the accused that he had a legal right to the pos- 
session, neither justifies nor excuses the destruction of any 
property belonging to the other party on the land in 
dispute. 

6. “ That the jury cannot take into consideration the pen- 
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alty affixed to the crime. The penalty is a matter of law 
and solely within the province of the court.” 

The foregoing instructions were all given to the jury by 
the court. The record then says the “counsel for the de- 
fendant excepts to the above instructions.” This is an ex- 
ception to the body of the instructions as a whole, not 
singling out any one or more of the propositions thus pre- 
sented, and therefore comes under the rule of the court as 
is above pronounced. Notwithstanding that, we see no 
error in the propositions so made by the State’s attorney 
and charged by the court. The verdict must be founded 
strictly upon the law and the evidence. The value of the 
property is not a question for the consideration of the 
jury, but the willful and malicious destruction of the prop- 
erty as charged in the indictment, without regard to its 
value, is the question. That destruction may always be 
proved by circumstantial evidence satisfactory to the jury ; 
such malice may also be proven by evidence satisfactory to 
the jury. That a person claiming land which is in posses- 
sion of another is remitted to his action at law or in 
equity to recover the possession, and that he cannot forci- 
bly take possession, and that he cannot resort to destruc- 
tion of property on the land to recover possession, and that 
the jury cannot take into consideration the penalty affixed 
to the crime, are propositions well settled and cannot be 
controverted. 

No evidence as taken on the trial is brought to this 
court, and we therefore conclude it was sufficient to war- 
rant the finding of the jury. 

The judgment is affirmed. 
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P. B. Biount, PLarntirr in Error, vs. J. C. GALLAHER, 
DEFENDANT IN ERROR. 


1. On the rule day in March, 1884, which was the return day of a sum- 
mons in assumpsit, the clerk made the following entry: ‘‘Judg- 
ment in default is hereby entered herein in favor of said plaintiff 
for the sum of $269.93 :’’ Held, That this was only a judgment 
by default. 


2. A clerk of a Circuit Court in entering judgment by default acts in a 
mere ministerial capacity, and if he does not conform to the stat- 
ute, (sec. 7, chap. 1938, acts 1873,) his proceedings will be with- 
out any binding force. 


3. In entering a final judgment consequent upon a default, on an open 
account, the judgment should show what evidence was produced 
by the plaintiff to enable the clerk to ascertain and assess the 
damage and to show what was the basis of the judgment. 


Writ of Error to the Circuit Court for Suwannee county. 
The facts of the case are stated in the opinion. 

B. B. Blackwell for Plaintiff in Error. 

White ¢ Bryson for Detendant in Error. 


Tue Cuter-JusticE delivered the opinion of the court : 


The defendant in error brought his suit in the Circuit 
Court of Suwannee county against P. B. Blount. The 
summons was returnable to the first Monday in March, A. 
D. 1884, on which day, his declaration having been filed, 
and the defendant not appearing, the plaintiff filed a pre- 
cipe requiring the clerk to enter a judgment by default, as 
follows: “It appearing from the records and files in above 
stated cause that plaintifft’s preecipe for summons ad respon- 
dendum herein was filed, and that summons ad responden- 
dum was issued and executed on the 21st day of February, 
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A. D. 1884, returnable to rule day in March, 1884, and that 
declaration was filed therein on said day, and that defend- 
ant failed to appear, plead, answer or demur thereto on said 
rule day, as required by law, it is, on motion and precipe, 
upon consideration, adjudged that plaintiff do have, and 
judgment by default is hereby entered herein in favor of 
said plaintiff for the sum of two hundred and sixty-nine 
and 93-100 dollars, principal, and dollars, costs, of 





which he may have final judgment.” In entering the de- 


fault, the clerk also gave judgment against the defendant 
for the $269.93. Afterwards, on the 4th day of March, 
1884, the plaintiff filed his account, not verified by affida- 
vit or otherwise. On the 29th day of March, the plaintiff 
filed his affidavit that the account filed on March 4th was 
just and due and unpaid. 

Afterwards, on the 28d day of April, A. D. 1884, the 
plaintiff filed another affidavit verifying the account filed 
by him on the 4th of March previous. On the last men- 
tioned day the clerk entered a final judgment against the 
defendant for $269.98, as follows: ‘“ This cause came on to 
be considered ; it is, upon consideration, adjudged that the 
above named plaintiff, J. C. Gallaher,do have and recover 
against the said defendant, P. B. Blount, judgment final for 
the sum of two hundred and sixty-nine and 93-100 ($269.93) 
dollars, as principal, and the sum of six and 87-100 dollars, 
as costs herein. : 

“Tt appearing from the records that precipe herein for 
summons ad respondendum was filed on the 21st day of Feb- 
ruary, A. D. 1884, and summons ad respondendum issued 
thereon the 21st day of February, A. D. 1834, and that 
the same was returnable to the first Monday (rule 
day) in March, A. D. 1884, and that the same 
was executed by the sheriff on the 21st day 
of February, A. D. 1884, and that plaintiff’s declaration 
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was filed on the third day of March, A. D. 1884, and that 
defendant failed to appear, plead, answer or demur to said 
declaration on rule day in March, to which the said sum- 
mons was returnable, and that preecipe for judgment by de- 
fault herein was filed 3d day of March, A. D. 1884, and 
judgment by default entered on said 3d day of March, A. 
D. 1884, for want of appearance therein by defendant ; and 
it is further ordered, upon. consideration, that plaintift 
herein do have execution for said sum of two hundred and 
sixty-nine and ninety-three one-hundredth dollars, principal, 
and six and eighty-seven one-hundredth dollars costs herein 
expended.” 

The plaintiff in error assigns as erroneous, “that the 
judgment entered by the clerk was without proper evi- 
dence ;” and, “because there are two judgments entered in 
the same case upon the same cause of action.” 

The first judgment entered is not a final judgment. It 
is, notwithstanding its phraseology, only a judgment by 
default. The statement of the amount due plaintiff, and 
giving judgment therefor, is mere surplusage. 

This court, in Coons vs. Harllee, 17 Fla., 484, say: “ On 
the rule day, being the return day of summons in assump- 
sit, the clerk made the tollowing entry : ‘there being no ap- 
pearance, plea or answer, on motion of plaintiff's attorney 
judgment is given by default, in the sum of $202.68, prin- 
cipal and interest :’ Held, That this is not a final judgment, 
but only a default.” 

It will be seen that in the final judgment, rendered 
April 23d, there is no allegation, or recital by the clerk 
therein, of any evidence having been submitted to him by 
the plaintiff to prove his claim. The final judgment 
should set forth fully what evidence was produced by the 
plaintiff. The mere fact of filing an affidavit where the 
judgment entry does not show that it was considered by 
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the clerk, or was the basis of the judgment, is insufficient. 

In Kelly vs. VanAustin, 17 Cal., 564, Mr. Justice Field 
says: “The Clerk, in entering judgments by default, acts 
in amere ministerial capacity; he exercises no judicial 
functions. 

“The statute authorizes the judgment, and the clerk is 
merely an agent, by whom it is written out and placed 
among the records of the court. He must, therefore, con- 
form strictly to the provisions of the statute, or his pro- 
ceedings will be without any binding force.” 

In the case of Snell vs. Irvine, 17 Fla., 234, this court 
say: “The clerk, in ascertaining the amount which the 
plaintiff is entitled to recover, in an action on an open ac- 
count, must act upon proofs produced and filed, upon entry 
of the default, and the record must disclose the fact.” . 

In the case of Coons vs. Harllee, 17 Fla., 484, this court 
said: “ And the fact of the production and filing of the 
note, and assessment of the amount due, should appear in 
the record, to authorize the entry of final judgment.” See, 
also, Smith vs. Branch; Bank of Mobile, 5 Ala., 26. 

Judgment reversed and the cause remanded with instruc- 
tions that further proceedings therein be based on the judg- 
ment of default entered on the first Monday in March, A. 
D. 1884. 








JAMES WILLIAMS AND Mary WILLIAMS, APPELLANTS, VS. 
JANE Roses, ADMINISTRATRIX, ET AL., APPELLEES. 


1. When a cause is transferred, upon petition, from one Judicial Circuit 
to another, it should appear in the petition or the order of trans- 
fer that the Judge of the Circuit in which such cause is pending 
is disqualified by reason of interest, or being a party, or on ac- 
count of consanguinity or affinity to one of the parties to the suit. 
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2. Unless one of these causes of disqualification properly appears in 
the record, an order transferring the cause to another Circuit is 
a nullity, and the Judge of said Circuit acquires no jurisdiction 
over it. 

8. The fact thata kinsman toa Judge of the Circuit Court is inter. 
ested in some property which is involved in a suit before such 
Judge, such kinsman not being a party to said suit, does not dis- 
qualify the Judge from hearing the case under Chapter 1327, acts 
December 4th, 1862. 


Appeal from Circuit Court for Levy county. 
E. K. Foster and Fred. T. Myers for Appellants. 


S. M. ¢ G. B. Sparkman and J. B. Wall for Ap- 
pellees. 


Tue CureF-JusticE delivered the opinion of the court: 


The original bill in this case was filed in the 6th Cir-’ 
cuit, in the county of Hernando, on March 4, 1879. The 
bill prayed for an injunction, which was granted. A fter- 
wards, October 1st, 1879, the injunction was dissolved and 
a decree rendered dismissing the bill. The complainants 
then filed a petition for rehearing and to annul all orders 
taken in the cause, and to set aside the decree, on the 
ground that the presiding Judge was interested in the 
suit. The Judge decided that he was in no way interested 
in the cause, but suggested that it would be bet:er for the 
cause to be transferred to another Circuit, for the reason 
that one Spencer, his brother-in-law, was interested by pur- 
chase of some property under the judgment and execution, 
which judgment complainants had filed their bill to have 
set aside and its lien discharged, alleging that it had been 
paid. A motion was thereupon made by defendants’ coun- 
sel to transfer said cause to the county of Levy, in the 5th 
Judicial Circuit. 
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The motion was granted and the cause ordered to be 
transferred. This order was made 29th of April, 1880. 
On the 10th day of June, A. D. 1882, Judge Baker, acting 
as Judge in the 5th Judicial Circuit, the Judge of the 
same being disqualified on account of sickness, dismissed 
the bill and petition for rehearing for want of prosecution. 
The complainants, on the 15th day of January, 1883, ap- 
pealed from the “ final decree of the Honorable James M. 
Baker.” The first question for our consideration is, was 
the cause properly transterred by the Judge of the 6th 
Circuit. The statute, (McClellan’s Digest, sec. 28, p. 337,) 
only authorizes such a transfer where the Judge or justice 
is a party, or is interested in the cause, or where he would 
be excluded from being a juror by reason of interest, con- 
sanguinity or affinity to either of the parties. The Judge 
of the 6th Circuit was not a party to the suit, and ex- 
pressly decided that he had no interest therein, nor, apply- 
ing the test of disqualification of a juror, was he incompe- 
tent because his kinsman, Spencer, was interested, because 
Spencer was not a party to the suit. 

Neither one of the three causes for which a transfer might 
have been ordered, existed. Before the Judge of an ad- 
joining Circuit can acquire jurisdiction, the existence of 
one or the other ot these causes must be judicially ascer- 
tained, and must appear in the order of transfer, or other- 
wise, in the record. They are jurisdictional facts. This 
court, in Swepson vs. Call & Baker, 13 Fla., 387, say: 
“The law in the case points out certain steps to be taken 
in order to effect a change of the jurisdiction from one 
Cireuit to another. Without the statute, there would 
be no power which the law could recognize to transfer the 
jurisdiction and confer it upon another court, and until the 
law is complied with in all essential particulars the juris- 
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diction is not aftected. We are, therefore, unable to con- 
clude that this cause has been removed to the Circuit 
Court of Columbia county, or that the Judge of the Third 
‘Circuit has had any control of the cause, and that the 
same is properly pending in Leon county Circuit Court.” 
Under this ruling, we hold that this cause was not trans- 
ferred to the 5th Circuit; that the Judge of said Circuit 
had no control over it, and his acts thereon were coram non 
judice,and said cause is pending, if anywhere, after so 


great a lapse of time and lack of prosecution, in the Cir- 


cuit Court ot Hillsborough county. 
Appeal dismissed. 








ExizA McDovuGaLl ET AL., APPELLANTS, vs. ELIZABETH A. 
Brokaw, ExecutTRIx, APPELLEE. 


1. The heirs of a deceased person are entitled by the Constitution, (Art. 
IX, sec. 3,) to the same right of exemption of property which be- 
longed to the deceased at the time of his death from forced sale, 
as the deceased had in his lifetime. 

2. A fund on which a claimant had originally no equitable or other 
right, may be substituted for another fund which was subject to 
his claim, when the latter fund has been sold or otherwise dis- 
posed of for the benefit or relief of the former. 

3. But this principle cannot be enforced to the extent of divesting 
prior equitable liens of third persons upon the fund sought to be 
substituted. 


Appeal from the Circuit Court for Leon couuty. 


The facts of the case are stated in the opinion. 


R. W. Williams for Appellants. 
R: B. Hilton and D. W. Gwynn for Appellee. 











aem Bee eee Se 








-————— 


— 





W LIBRARY 


aA 
ane b 


UNIV. OF Mic... 


JANUARY TERM, 1886. 99 








McDougall et al. v. Elizabeth Brokaw, Executrix—Opinion of Court. 








Tue Curer Justice delivered the opinion of the court: 


Eliza McDougall, and Eliza B. McDougall, Mary Mc- 
Dougall and John McDougall, heirs at law of Perez B. 
Brokaw, filed their bill in the Circuit Court of Leon county 
against Elizabeth A. Brokaw, executrix of said Perez B. 
Brokaw, deceased. They allege that said Perez B. Brokaw 
died in the year 1875 ; that at the time of his death he was the 
owner and in possession of about five thousand dollars worth 
of personal property, consisting of stock, horses, mules, cat- 
tle, vehicles, furniture, &c., &c.; that defendant, Elizabeth 
A. Brokaw, qualified as the executrix of said Perez B. Bro- 
kaw in August, 1875, and took possession of said personal 
property ; that by virtue of section 1, Art. IX, Constitution 
of Florida, complainants, as heirs at law of Perez B. Bro- 
kaw, were entitled to one thousand dollars worth of said 
property as exempt from the debts of said Perez B. Brokaw ; 
that said executrix took possession of and sold said personal 
property and appropriated the proceeds thereof to the pay- 
ment of debts of the estate; that said executrix has dis- 
posed of all the personal property of which said Brokaw 
died possessed, and all the real estate, except a tract of land 
which is heavily mortgaged, and a lot (No. 18) in the north 
addition to the city of Tallahassee. 

The bill further alleges that the executrix had advertised 
to sell said lot for the purpose of paying debts of the 
estate of P. B. Brokaw, and that the defendant, Elizabeth 
A. Brokaw, is insolvent. The bill prays for an injunction to 
restrain said sale, and that said lot should be sold by order 
of the Circuit Court and the proceeds of said sale be paid 
to complainants. There was a demurrer to the bill which 
the court sustained. The only error assigned is the sus- 
taining the demurrer to the bill. 

In Carter’s Administrators vs. Carter, 20 Fla., 558, this 
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court decided that when personal property, which the heir 
is entitled to as exempt, by virtue of sec. 1, Art IX, Flor- 
ida Constitution, is sold or converted into funds by the ad- 
ministrator of the deceased, the heirs entitled to such ex- 
emption may claim the value of such personal property, so 
far as the limit of the exemption goes, out of tunds in the 
hands of the administrator, and that the heirs are entitled 
to the same right of exemption that the ancestor had in 
his lifetime. In view of this decision there can be no 
‘doubt that the heirs of Perez B. Brokaw were entitled to 
one thousand doliars worth of the personal property ot 
which he died possessed. This property, the bill alleges, 
was sold by the executrix and the proceeds applied to the 
payment of debts of the estate. The property which they 
claimed having been beneficially applied in interest ot the 
estate, and the personal property having been all disposed of, 
they ask, in effect, that real estate belonging to the testa- 
tor, and which remains unadministered, may be substituted 
in lieu of the personal property, and that their claim may 
be satisfied out of such realestate. If the contest was be- 
tween the heirs of Brokaw and his executrix alone, and 
there was no conflicting right in the remaining creditors of 
Brokaw, we should, in pursuance of a well known prin- 
ciple—that a fund in which claimant had originally no 
equitable or other right, may be substituted for another 
- fund which was subject to his claim, when the latter fund 
has been sold or otherwise disposed of fur the benefit or re- 
lief of the former—hold that the complainants in this case 
were entitled to the relief prayed. 

In Carter vs. Carter, supra, the funds were still in the 
hands of the administrator undistributed. In this case 
the funds arising from the sale of the property claimed by 
the complainants have been appropriated to the payment of 
debts of the estate. 
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There is no fund in her hands to which the unpaid cred- 
itors of Brokaw have not a superior right to have applied 
to the payment of their debts. 

There are only two pieces of property left, a tract of 
land in the country, which is heavily mortgaged, and a lot 
in the city of Tallahassee. This lot, the bill prays, may be 
sold and the proceeds applied to the payment of their 
claim. As we said above, if there were no conflicting 
rights, the prayer would be just and equitable, but the bill 
says that the executrix is endeavoring to sell this real es- 
tate for the payment of debts of the estate. We are bound to 
presume, although the names or the number of them, or 
the amounts due them, are not disclosed in the bill, that 
there are other creditors of the intestate, whose debts have 
not been paid, and who have a lien on the remaining real 
estete of the testator for their payment. When we come 
to consider which one of these opposing rights is most en- 
titied to be satisfied trom the remaining real estate of the 
testator, we think it clear that the right of the creditor is 
superior to the equity of the complainants. 

Upon the death of the testator, leaving real estate, the 
creditor had an undoubted right to the payment of his 
debt from the proceeds of said real estate. That right 
having vested in him, he could not be divested of it ex- 
cept by payment of his debt or by his own act. There is 
nothing in the bill to show any divestiture. Before the 
heirs can claim a substitution of this fund for the one on 
which they had a claim, they must show that there were 
no persons having a prior lien thereon, or must show 
some conclusively equitable reason for divesting such 
lien. 

To deprive them of their lien on this remaining property 
of the testator, withdraw this fund from the assets of the 
estate. substitute it for that portion of the estate which be- 
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longed to the complainants and appropriate it solely to 
the payment of complainant’s claim, would be a palpable 
injustice to these creditors. 

The facts disclosed by the bill under the prayer for gen- 
eral relief might entitle the complainants to be subrogated 
to the rights of those creditors whose debts were dis- 
charged by the tund which they claim, if the remaining 
unpaid creditors had been made parties to the bill, 
but this principle has never been carried so far as to au- 
thorize a decree against one who was not sought to be 
chargel by the allegations of the bill or was not a party 
thereto. Thomason vs. Smithson, 7 Porter, 144. 

There was no error in sustaining the demurrer, and the 
judgment of the Circut Court is affirmed, but without pre- 
judice. 





Tue County oF GADSDEN, APPELLANT, vs. R. P. GREEN, 
APPELLEE. 


1. Members of the Board of Public Instruction are county agents, 
whose duties pertain to and are limited by the territory of a 
county. The laws provide that they shall be paid from the 
county treasury for their services and expenses on the same 
basis as the County Commissioners are paid for their services 
and expenses. 


ci) 


. The statute which provides for the payment of the members of the 
Board of Public Instruction, on the same basis as the County 
Commissioners are paid, is not in conflict with the Constitution 
of the State. 

3. The members of the Board of Public Instruction are entitled to 

their mileage as well as their per diem pay. 


Appeal from the Circuit Court for Gadsden County. 


The facts of the case are stated in the opinion. 
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John W. Malone for Appellant. 


The appellant’s demurrer to the appellee’s declaration 
presents for consideration the liability of the county for 
the mileage of the members of the Board of Public In- 
struction for said county. If the county is liable for this 
mileage then the demurrer was properly overruled, other- 
wise it was not. 

The Board of Public Instruction for said county is a 
corporation created by statute for educational purposes 
only, and the members thereof are not county officers. 
McClellan’s Digest, 906, sec. 20; ibid 905, sec. 16. 

The members of this board are directed to be paid out of 
the county treasury for their services and expenses on the 
same basis as the County Commissioners are paid for their 
services and expenses. McClellan’s Digest, 907, sec. 22. 

We think that.so much of section 22 as directs the mem- 
bers of the Board of Public Instruction to be paid out of 
the county treasury is unconstitutional. 

The Legislature may authorize counties to impose taxes 
for county purposes only: Constitution of 1868, Art. 12, 
sec. 6; also for common schools: Ibid, Art. 8, sec. 8; also 
for the support of its officers and for building court house 
and jail and keeping same in repair: Ibid, Art. 16, sec. 
18, and also for the support of paupers: Ibid, Art. 10, 
sec. 3. 

The Legislature is inhibited from authorizing counties 
to impose taxes for any other purpose upon the familiar 
maxim that expressio unius est exclusio alterius. 13 Fla. 
Reps., 687 and 697. 

Therefore it can create no liability against a county for 
any purpose other than that for which it can authorize a 
tax to be levied. 

The law makes a distinction between county taxes raised 
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for the ordinary purposes of paying the expenses of main- 
taining county government and county school taxes raised 
for supporting schools. They are deemed distinct funds 
for distinct objects. 17 Fla., 414. And the tax raised for 
one purpose cannot be appropriated to another purpose by 
the Legislature. 17 Fla., 418. 

The compensation of the members of the Board of Public 
Instruction is not a county purpose. 13 Fla. Repts., 688 ; 
17 Fla. Repts., 414. 

And the County Commissioners have raised no tax to 
pay the same and cannot authorize it to be paid out of the 
taxes raised for county purposes: 

The Board of Public Instruction of the county is an im- 
portant part of the common school system and is invested 
with the entire care, management and control of the com- 
mon schools and common school property, and the Legisla- 
ture may have the power to authorize its members to be 
paid for their services and expenses out of the taxes raised 
for common school purposes. 

This board is the only body that can lawtully know and 
determine the amounts necessary to be raised by annual tax 
for the support of schools in the county. 17 Fla. Repts., 
414, 416. 

Yet it has never included in the itemized estimate or 
statement of the amount necessary to be raised by annual 
tax for the support of schools, furnished to the County 
Commissioners annually, anything for the compensation of 
its members and no tax has been raised to pay the same. 

The County Commissioners have no power to determine 
the amount of money necessary to be raised for county 
school taxes, but only for ordinary county purposes other 
than school taxes. 17 Fla. Repts., 416. 

And they have no contro] over the taxes raised for county 
school purposes and cannot disburse the same. 
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Under the authority conferred in the Constitution of 
1868 the Legislature authorized the County Commissioners 
of the several counties to impose for the years 1879 and 
1880 a tax for county purposes not to exceed two mills, for 
the erection of county buildings and bridges not to exceed 
two mills, and for county school purposes not to exceed two 
and a half mills. Chap. 3100. And for the years 1881 
and 1882 a tax for county purposes not to exceed four mills, 
for the erection of county buildings and bridges not to ex- 
ceed two mills, and for county school purposes not less 
than two and a half nor more than four mills. Chapter 
3222. 

And for the years 1883 and 1884 a tax for county pur- 
poses not to exceed four mills, for the erection of county 
buildings and bridges not to exceed two mills, and for county 
school purposes not less than two and a half nor more than 
four mills. Chapter 3414. 

The mileage sued for and sought to be recovered by the 
appellee was made between the period of beginning, on the 
2d day of June, 1880, and ending on the 13th day of Au- 
gust, 1884. 

But in the event the said 22d section is held to be valid, 
then the following questions suggest themselves. 

I. Whether the members of the Board of Public In- 
struction must be paid on the same basis as the County 
Commissioners were paid at the time said section became 
a law or at the time the miles were travelled ? 

II. What were the Coutty Commissioners paid for their 
services and expense at the time said section became a law ? 

We think it is evident that the Legislature intended that 
the members of the Board of Public Instruetion should be 
paid such compensation as the County Commissioners were 
paid at the time said section became a law, and will confine 
our inquiries to ascertaining what that compensation was. 
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The County Commissioners, when in actual session, were 
authorized to vote themselves such pay as they deemed fit, 
not to exceed two dollars per day. Thompson’s Dig., 126, 
sec. 2. 

This was the law until 1859, when the Legislature, as 
an additional compensation, authorized them to receive 
from the County Treasury ten cents per mile going and re- 
turning from their place of residence to the place of hold- 
ing Commissioners Court. Chapter 1012. 

The Constitution of 1868, Art. 16, sec. 4, requires that 
a certain class of officers, among which County Commis- 
sioners are included, shall be paid by fees or per diem, and 
declares in Art. 15, sec. 1, that laws in conflict with said 
Constitution are null and void. 

This provision of the Constitution restricts the compen- 
sation of the County Commissioners to fees or per diem, 
and thereafter and at the time said section 22 became a law 
the County Commissioners of Gadsden county were paid a 
per diem only and no mileage. 

The other reasons assigned for error were intended to 
raise the same questions which are discussed under the first 
assignment of error, and the same argument will apply to 
each of them. 


Phil. B. Stockton for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


The plaintiff, R. P. Green, was a member of the Board 
of Public Instruction in and for the county of Gadsden. 
In September, of the year 1884, he brought his action 
against said county to recover the sum of one hundred and 
thirty-four sixty-seventh one-hundreth dollars for mileage, 
in travelling from his residence to the county site and re- 
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turn, on ‘business connected with the Board of Public In- 
struction. The defendant pleaded that it ‘ never was in- 
debted asalleged in the plaintiff’s declaration ;” issue was 
joined and subsequently the defendant demurred to the dec- 
laration on the ground “ that said declaration does not con- 
tain any cause of action, and is insufficient in law to main- 
tain this action.” The demurrer was argued in April, 

1885, and was overruled by the court, the defendant ex- 

cepting. The cause was then tried by a jury who found a 

verdict for the plaintiff for one hundred and nineteen dol- 

lars and sixty cents, upon which verdict a judgment was 
entered. From this judgment the defendant appealed. 

The only evidence on the trial was a written statement of 

the facts agreed upon by the several attorneys for the par- 

ties, which is as follows: 

“Second Judicial Circuit of the State or Florida, Circuit 
Court, in and for the county of Gadsden, Spring Term, 
A. D. 1885. 

“R. P. Green vs. The County of Gadsden, State of Florida. 
“The following facts are hereby admitted to be true in the 

above stated case by the parties plaintiff and defendant 

therein. That R. P. Green, the plaintiff in said case, was 

a duly and legally appointed, qualified and commissioned 

member of the Board ot Public Instruction of the county 

of Gadsden, State of Florida, from the 4th day of June, 

A. D. 1880, up to and inclusive of the 13th day of August, 

A. D. 1884, and as said member of the Board of Public 

Instruction of said county he did actually travel the num- 

ber of miles stated in the bill of particulars tiled with the 

declaration in said case, on the days stated in said bill of 
particulars, from his residence in said county to the town 
of Quincy, the county site of the said county of Gadsden, 
to.attend duly and legally authorized and appointed meet- 
ings of said Board of Public Instruction to be held in said 
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town of Quincy, and back to his said residence in 
returning from said meetings of said Board, and 
that the said plaintiff did actually attend the said meet- 
ings; that the said plaintiff has not been paid for the miles 
so actually traveled ; that the said account for mileage was 
duly presented by said plaintiff to the Board of County 
Commissioners of said county for approval and they re- 
fused to approve the same; that the number of miles so 
actually traveled at 10 cents per mile aggregated the sum 
ot one hundred and nineteen 60-100 dollars, and that the 
said plaintiff has been regularly paid the amount of the 
per diem allowed by law for members of the Board of Pub- 
lic Instruction, and that the same was approved and or- 
dered paid by the said Board of County Commissioners ; 
that the mileage claimed by the plaintiff was never in- 
cluded in any itemized estimate or statement presented to 
said Board of County Commissioners by the Board of 
Public Instruction of said county, showing the money or 
amount of money required for the maintenance of the 
necessary common schools in said county; that the per 
diem paid the plaintiff was not included in any of said 
itemized statements; that no member of the Board of 
Public Instruction of said county has ever been paid mile- 
age; that said Commissioners of said county of Gadsden 
have never levied any tax to pay the mileage or per diem 
of the members of the Board ot Public Instruction other 
than a tax for county purposes generally.” 

The court charged the jury: “That on the evidence 
contained in the paper read to you in evidence, which is 
admitted by both parties to be true, it is your duty to find 
a verdict for the plaintiff equal to ten cents a mile for each 
mile actually traveled going and coming as stated in the 
bill of particulars.” 

To this charge the defendant excepted. 
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The defendant’s attorney then asked the court to charge 
the jury as follows: “ The cause of action mentioned and 
set forth in the declaration is not a legal and valid one 
against the defendant, and the defendant is not liable 
therefor.” 

The Judge refused so to charge, and the defendant ex- 
cepted. 

The question which is raised by the errors assigned in 
this case is, as to whether the county of Gadsden is liable 
under our laws for the mileage of a member of the Board 
of Public Instruction. This board of Public Instruction 
is made by our statute a corporate body and “may acquire 
and hold real and personal estate, receive bequests and do- 
nations and perform other corporate acts for educational 
purposes.” McClellan’s Digest, 906, §20. They are not 
“officers, in the meaning and intent of the Constitution.” 
McClellan’s Digest, 906, $16. It is further provided by 
the same act (Chap. 1686, Laws 1860; McClellan’s Digest, 
907, $22) that the “members of the Board shall be paid 
from the county treasury, for their services and expenses, 
on the same basis as the County Commissioners are paid 
for their services and expenses.” 

Counsel tor the appellant insists that so much of this 
section as provides that the members of this Board shall 
be paid from the county treasury is unconstitutional, and 
cites Art. 12, sec. 6; Art. 8, sec. 8; Art. 16, sec. 18; Art. 
10, sec. 3, in support of his proposition. 

Art. 8,sec. 8,80 far as it applies to this question, provides 
that “ each county shall be required to raise annually, by tax, 
for the support of common schools therein, a sum not less 
than one-half of the amount apportioned to each county 
for that year from the income of the Common School 
Fund.” Article 12, sec 6, provides that the “ Legislature 
shall authorize the several counties and incorporated towns 
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in the State to impose taxes for county and corporation pur- 
poses,” &c. Article 10, section 3, provides that the re- 
spective counties shall provide in a manner fixed by law 
for those who, by reason of age, &., may have claims 
upon the aid and sympathy of society. Section 18, of Ar- 
ticle 16, provides that ‘each county and incorporated city 
shall make provision for the support of its own officers, 
subject to such regulations as may be provided by law.” 

In the opinion of this court to the Governor of this 
State; rendered in June, 1870, found in 13 Fla., 687, Chief 
Justice Randall says: “I conclude that a county officer is 
one which is usually provided in the organization of coun- 
ties and county governments, whose duties pertain and are 
limited to the territory of a county and to the local and do- 
mestic concerns before mentioned.” As to the question, 
what class of expenses is required by the Constitution to be 
paid by counties? he answers: “County purposes neces- 
sarily include what is intended by the phrase, ‘ the sup- 
port of its own officers,’ and the building of a court house 
and jail. The term county purposes also embraces the pay- 
ment of the legitimate indebtedness of the counties, the 
construction of roads and bridges and public works of com- 
mon necessity and convenience, the expenses of various ser- 
vants and agents of the counties in the management of 
county affairs, the maintaining of the internal police and 
good order of the community, public schools, and such 
other matters of public concern as may peculiarly affect the 
people of the county in their property and local interests, 
and may be provided by the Legislature within the scope 
of its authority.” 

Mr. Justice Westcott, in his advisory opinion of the same 
date, upon the same subject, says: “I concur in the con- 
clusions reached by Chief-Justice Randall, as to who are 
county officers.” Again, he says: “As to the second ques- 
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tion, what is meant by the terms ‘ make provision for the 
support’ of the officer? The support of an officer is derived 
from the emoluments of the oftice, and these emoluments, 
under the Constitution, consist of fees or per diem. There- 
sult is, therefore, that the counties shali make provision for 
the fees or per diem of these officers. What class of expen- 
ses are required by the Constitution to be paid by the counties 
is the next question. Asa matter of course, they must pay 
the fees or per diem of officers alluded to. In addition, 
whenever the Constitution imposes a duty upon a county 
then the county must be at the expense of discharging that 
duty both in the matter of the fees or per diem of such offi- 
cers as may becreated by law to perform that duty, as well 
as other expenses incident to the discharge of that duty.” 
Mr. Justice Hart substantially agrees with the opinions 
as expressed by C. J. Randall and Mr. Justice Westcott, 
and thus we have the deliberate opinion of the court upon 
this question. Their summing up is, that county officers 
are those whose authority and jurisdiction are confined 
within the limits of the county for which they are ap- 
pointed. Thatthe support of an officer is derived from the 
emoluments of his office which consist of fees or per diem. 
Each county must pay the fees or per diem provided by law 
tor its officers. That wherever the Constitution imposes a 
‘duty upon a county, the county must pay the compensation 
of all officers employed in the discharge of those duties, 
as well as all expenses incident thereto. The members of 
the Board of Public Instruction are, then, county agents, if 
not county officers, within the intent and meaning of the 
Constitution. The statute provides that they shall be paid 
from the county treasury for their services and expenses on 
the same basis as the County Commissioners are paid for 
their services and expenses. McClellan’s Digest, 907, sec. 
22. By the statute the County Commissioners are paid 
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two dollars a day for each day’s service, and ten cents a mile 
for each mile traveled in going to and from the court house, 
provided that their per diem shall not exceed fifty dollars 
perannum. McClellan’s Digest, 316, sec. 3. The power 
to declare a statute void on the ground that it is in conflict 
with the Constitution, is one of the highest possessed by 
any judicial tribunal, and is to be exercised with the ut- 
most care. Any doubt in the mind of the court as to its 
validity must be resolved in favor of the statute. Any 
party who assails a statute upon that ground must show a 
clear and pronounced violation ot the Constitution. In ex- 
ercising such power, the courts overthrow the judgment of 
the Legislature that enacted the statute, and of the Chief 
Executive who approved it, all of whom, equally with the 
judges of the courts, have taken an oath to support it, and, 
therefore, they should assert such power only in very clear 
cases. Robinson vs. Schenck, 102 Ind., 307. We, there- 
fore, think that the statute which provides tor the payment 
of the members of the Board of Public Instruction on the 
same basis as the County Commissioners are paid, is not in 
conflict with the Constitution. 

It is made the duty of the Board of Public Instruction 
in eacli county, “ to prepare, on or before the last Monday 
in June of each year, an itemized statement showing the 
amount of money required for the maintenance of the ne- 
cessary common schools of their county for the next ensuing 
scholastic year, and shall deliver an official copy of the 
same to the assessor of taxes on or before the first Mon- 
day in July following,” &. They are further directed to 
perform all acts reasonable and necessary for the promotion 
of the educational interests of the county, and the general 
diffusion of knowlege among the citizens. It is admitted 
that the mileage claimed for plaintiff was never included 
in any such “ itemized statement presented to said Board 
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of County Commissioners,” the statute requiring it to be 
delivered to the assessor of taxes, such assessor to compute, 
and the collector to collect, such amount in like manner as 
other taxes are computed and collected. This, however, 
makes little difference, as the Members of the Board of 
Public Instruction are to be paid for their services and ex- 
penses from the County Treasury, and not from the school 
fund. 

The evident intention of the Legislature was that the 
members of the Board of Public Instruction should be 
paid for their services and expenses the same amount and 
upon the same basis that the County Commissioners were 
paid at the time of the enactment of the statute. It ap- 
pears from the argument of the counsel, and the statement 
of facts, signed by the respective attorneys, that the plain- 
tiff was a duly appointed member of the Board of Public 
Instruction of the county of Gadsden from the fourth day 
of June, A. D. 1880, up to and inclusive of the 13th day 
of August, A. D. 1884, being four years, two months and 
nine days. The statement so signed by counsel, however, 
fixes the number of miles actually travelled, and the 
amount of such mileage. 

The law of 1845, (Thompson’s Digest, 126, §2,) provides 
that County Commissioners, when in actual session, for the 
purpose of transacting business pertaining to their office, 
shall be entitled to vote themselves such pay as they may 
deem fit, not to exceed, however, two dollars per day, to 
be paid out of the County Treasury. In 1859 another law, 
chap. 1012, was passed by the Legislature, which provides 
an additional compensation of ten cents per mile going to. 
and returning from their places of residence to the court 
house or place of holding Commissioners Court. These 
acts were in force when section 22, act of 1869, became a 
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law, which provides that the Board ot Public Instruction 
should be paid for their services and expenses on the same 
basis as the County Commissioners are paid. We are of the 
opinion, therefore, that the members of the Board of Pub- 
lic Instruction are entitled to the mileage as well as the per 
diem. Kinsey vs. Sherman, 46 Iowa, 463. 

The judgment is affirmed. 





James Y. WILSON, PLAINTIFF IN Error, vs. Poa@se FRt- 
DENBERG, DEFENDANT IN ERROR. 


1. A bond, in form joint, executed by a wife as executrix of a former 
husband’s will, and by a husband whom she has married since the 
former’s death, and wherein they covenant to pay money and in- 
terest thereon, such money having been borrowed to pay indebt- 
edness contracted in the administration of the estate by her and 
a co-executor named in the will who has since been enjoined from 
acting, is binding at law only upon the husband executing it, 
and he is personally liable upon it whether he be considered as a 
principal or a surety. 


2. Such bond is personally binding upon the husband, though in bor- 
rowing the money they acted under an order of the Circuit Court 
which in terms authorized them to execute a promissory note 
and a mortgage on certain property of the estate to secure the 
loan, which order has been ascertained to have no validity as 
binding either the property mortgaged or the estate. 

3. Where a person standing in a fiduciary or representative capacity 
contracts as toa particular matter either without authority or 
beyond the limit of his authority, he is legally liable fora breach 
of such contract ; and if a person choose to bind himself by a 
personal covenant, he will be held liable upon it though he de- 
scribes himself as such fiduciary or agent. 


4. Covenants in contracts made by public agents as such, though in 
form personal, are on grouuds of public policy construed ordina- 
rily to bind the government only ; and this is regarded as an ex- 
ception to the general rule in other cases. 
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5. A bill in equity filed by a person against the representatives of an 
estate to enforce a mortgage which has been unlawfully made by 
such representatives on property of the estate (as well as prop- 
erty which did not belong to it) to secure a loan of money for 
which such representatives had no lawful authority to bind such 
estate, is not a good plea in bar to a personal action at law 
against one of such representatives on the bond given by him 
and his co-executrix for the money borrowed. Nor is such plea 
made good by an allegation that the rights of the parties to such 
equity suit were adjudicated by the courts, it not being shown 
by the plea that such adjudication was inconsistent with the right 
to maintain such action at law on the bond. 

6. Where a declaration contains but one count, which is upon a “ pro- 
missory note’’ for the payment of a certain sum of money and 
interest, and a plea thereto is adjudged bad on demurrer, and an 
order is made that judgment be entered for the plaintiff in case 
the defendant fail to plead again by a certain rule day, and upon 
such failure a judgment is entered by the clerk, assessing dama- 
ges upon an instrument under seal whereby the defendant cove- 
nanted to pay the amount of money mentioned in the declaration 
and interest, and all taxes and assessments under the laws of 
Florida, upon the loan, such judgment is illegal, though the 
damages assessed are confined to the sum of money and interest 
alleged in the declaration. There is a fatal variance between the 
allegation and the proof; and this is not changed by the fact 
that a copy of the bond was filed with the declaration, though 
not made part of it by apt words. 

Order sustaining demurrer to pleas affirmed and final judgment en- 
tered in the clerk’s office assessing damages reversed. 


Writ of Error to the Circuit Court for Duval county. 


This is a writ of error to the Circuit Court for Duval 
county, where final judgment was entered in the Clerk’s 
office, the demurrer to the defendant’s pleas having been 
sustained by an order of Judge Vann, of the Third Cir- 
cuit, in the absence from the State of Judge Baker of the 
Fourth Circuit. 

The action was brouglit by the defendant in error 
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against the plaintiff in error upon an instrument under 
seal, of which the following is a copy: 


“ JACKSONVILLE, Fia., November;18, 1878. 


“Two years from date we promise to pay Phebe Fri- 
denburg six thousand dollars with interest from date at 
the rate of twelve per cent. per annum, interest payable 
quarterly, and if not paid as due, to be added to the origi- 
nal and compounded ; and all taxes and assessments under 
the laws of Florida upon this loan to be paid by us. Wit- 
ness our hands and seals the day and date above written. 

“ Emity R. WILson, [SEAL. ] 
“As executrix of the will of C. Parkhurst, deceased. 
“James Y. WILsoN, [SEAL.]” 


Converse Parkhurst, the testator, died in December, 
1872, and the same month his last will and testament was 
admitted to probate in Duval county, and letters testament- 
ary issued thereon to his widow, Emily R., and to Con- 
verse P. Devereux, who were appointed by the will “ exec- 
utrix and executor and trustees” of it. 

The will devises and bequeaths all the testator’s prop- 
erty, real and personal, to the executrix, upon the follow- 
ing terms: Ist, to pay his debts; 2ndly, directing that 
his business at Jacksonville and Palatka be carried on in 
the same manner as he had conducted it, so long as they 
deem best for his estate; 3rd, 4th, 5th, 6th, 7th, and 8th, 
to pay certain legacies to three sisters, and four nieces; 
Yth, he wills and directs that his children shall<be liber- 
ally supported and educated, and the expense paid out of 
his estate by his executrix and executur. His children to 
be supported by his estate until they, respectively, reach 
the age of 21 years; and after his son reaches this age, and 
until his daughter reaches such age, unless she shall die 
before the son, the son to be paid annually such sum as is 
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considered proper for the support of the daughter, until she 
reaches said age; 10th, he wills and directs that his widow 
shall be paid quarterly until his youngest child becomes 
21 years old such sum as shall be necessary to su port her 
in the style in which “ we have lived for the five years 
next previous to” the testator’s death; 11th, he wills 
and directs that when his youngest child attains the age of 
21 years, the estate shall be divided equally between his 
widow and living child or children, share and share alike; 
12th, he directs and empowers his executrix and execu- 
tor to sell and convey the whole or any portion of his 
real estate at any time or times they may think best to 
do so. 

In June, 1878, upon a bill filed by the said Emily R. 
and her husband, the said James Y. Wilson, with whom 
she had intermarried subsequently to Mr. Parkhurst’s 
death, a decree in Chancery was rendered, by which the 
executor, Converse P. Devereux, was enjoined from further 
attempting to administer the estate and from using any 
authority or control over the assets thereot, and the other 
defendants thereto, Kennerly and Keil, were enjoined from 
selling, or disposing, or removing any goods, wares, &c., of 
the estate, and from collecting any of the debts due the 
estate. 

In November of the same year, the said executrix and 
her husband, James Y. Wilson, filed a petition in the 
Chancery cause above stated, alleging that, as appeared 
from the pleadings in said cause, and the exhibits thereto 
annexed, the estate of the testator was indebted to an 
amount aggregating not less than $30,000, and that judg- 
ments aggregating not less than $10,000 had been rendered 
in favor of divers persons against said executrix and exec- 
utor, as appears from the records of said court ; that execu- 
tions had been issued and levied upon the lands of the es- 
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tate, and issue of executions upon the other judgments was 
threatened, and that the lands would be levied upon and 
sold unless the petitioners should procure money to satisfy 
the same; and that a sale of them under legal process at 
public outcry would result in a great sacrifice and loss to 
the estate, and to the beneficiaries under said will, and that 
the best interest of all concerned in the administration of 
the estate would be secured by procuring a loan of money 
to pay off the said indebtedness and judgments, or to pay a 
proportion of the same, and secure a stay of final process un- 
til judicious sales can be effected ; that Phcebe Fridenberg, 
the defendant in error, is willing to lend “ to your petition- 
ers” $6,000 * for the period of two years, with interest at 
the rate of twelve per cent. per annum, to be secured by 
mortgage on that part of the lands of the estate known as 
lots 2 and 5, in block 25,” and petitioners are satisfied that 
it is to the interest of the estate to make the loan, and there- 
fore desire to do so, “but because of Converse P. Devereux 
having been enjoined from exercising his said office of exee- 
utor”’ by the said interlocutory decree, “and cannot join in 
the execution of the notes and mortgage to secure said loan, 
and this court having jurisdiction of said estate, your peti- 
tioners are advised it is expedient and proper for them to 
apply to your honor for the order of this honorable court 
to execute said note and mortgage for and on behalf of said 
estate of C. Parkhurst.” The petition also represents the 
necessity for obtaining other sums to prevent sales, and pay 
other debts, and counsel fees; that they have sold about 
$1,500 worth of stock of merchandise turned over to them 
by Devereux under the order of the court, and the remain- 
der will not realize more than $3,000, and all of the $1,500 
but about 370 has been expended in paying debts and ex- 
penses of administration; and that only about $100 has 
been collected on notes and accounts, and this sum has been 
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used for the purposes last stated, and the other notes and 
accounts are in the hands of attorneys for collection, and 
are mostly worthless ; and therefore petitioners are with- 
out the means to pay the debts of the estate and costs of 
administering, except through the sale or mortgage of 
lands, and at the present season of the year, and in the pres- 
ent condition of the county, judicious sales cannot be made. 
The prayer is for an order empowering and authorizing pe- 
titioners “‘ in their said representative capacity to borrow 
the said sum of money from the said Mrs. P. Fridenberg, 
and to execute a note and mortgage ” on said lots, “ to se- 
‘eure the payment thereof,” and to borrow such other 
additional sums from time to time as may be necessary for 
the purposes aforesaid, not to exceed in all $20,000, and to 
secure the payment of such additional sums by mortgage of 
such other portions of the land of the estate as may be 
available for that purpose. The petition is verified by the 
affidavit of said James Y. Wilson. 

The Chancellor, on the 9th day of November, made an 
order decreeing that the said “ Emily R. Wilson, as execu- 
trix of the last will and testament of C. Parkhurst, de- 
ceased, and James Y. Wilson, her husband, may and they 
are hereby authorized and empowered to borrow from 
Pheebe Fridenberg six thousand dollars for the period of 
two years from the 6th day of November, 1878, with inter- 
est at the rate of twelve per cent. per annum, and execute 
their note therefor, and secure the payment of said promis- 
sory note by a mortgage executed by them on’ said lots in 
the city of Jacksonville, and that “the said note and mort- 
gage so executed by them shall have the same force and 
effect to all intents and purposes as though Converse P. 
Devereux, as executor of said last will, who has been 
enjoined by this court, for the time being, trom attempting 
to administrate said estate, had joined therein.” The 
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order also authorizes them to borrow further sums 
and to execute notes and mortgages, and requires 
that all moneys borrowed by them for the purposes of pay- 
ing debts, judgments and costs of administering, and rea- 
sonable attorneys’ fees for prosecuting and defending suits 
against the legal representatives of the estate, and further 
requires a report under oath to be filed by petitioners on 
the first Monday of every month with the clerk of the 
court, of moneys so borrowed. 

The First Plea alleges that the said Emily R. was, at 
the execution of said writing sued on, and is still the exec- 
utrix of the said last will and testament, and wife of the’ 
defendant (plaintiff in error); that the said writing was 
signed in obedience to said order of the Circuit Court of 
Duval county, which has jurisdiction of the trusts created 
by the will, and of the administration of said estate, and 
ot said Emily, in her capacity as such executrix, and of 
the defendant, in his capacity as husband of said executrix, 
and said court neither had nor assumed to have any 
other jurisdiction of said Emily or of defendant. It 
makes an annexed copy of the order and an annexed 
copy of the mortgage a part of the plea, and alleges 
that the signature of said Emily and that of the defendant 
were both necessary to give the said writing validity and to 
constitute the signature of a single contracting party as 
the single act of the representative of said estate; and that 
all the parties thereto understood and accepted said con- 
tract as the contract of the representative of the Parkhurst 
estate, “and so this defendant says that the writing sued on 
is not the joint and several contract, or the joint or several 
contract of this defendant, but the single coptract of the 
executrix of the will, and the single acting representative 
of the estate of Converse Parkhurst, deceased, and not the 
contract of this defendant.” 
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The mortgage, which bears date November 18, 1878, 
purports to be “ between Emily R. Wilson, as executrix of 
the last will and testament of Converse Parkhurst, de- 
ceased, and James Y. Wilson, her husband, parties of the 
first part, and Phoebe Fridenburg * * , party of the 
second part.” It recites the making and probate of the 
will, and the testator’s devise and bequest to his executrix 
and executor “all of his estate, real and personal, upon 
trust for the purposes therein named, with power to sell 
and convey the whole or any portion of his real estate at 
any time or times they might think best to do so, the 
qualification of the executrix and executor, the intermar- 
riage of the executrix with the defendant, the injunction 
against Devereux, that it is in full force, and that the said 
Circuit Court granting it has jurisdiction of the adminis- 
tration of said estate, the filing of said petition, and mak- 
ing the order thereon, quoting that part of it authorizing 
the petitioners to borrow from the plaintiff, and to mort- 
gage lots 2 and 5, and declaring the force and effect ot the 
note and mortgage, and reciting that the plaintiff “ has 
this day lent to the parties of the first part the sum of 
$6,000, and the said parties of the first part, in considera- 
tion of the sum of six thousand dollars, lawful money of 
the United States, to them in hand paid, the receipt 
whereof is hereby acknowledged, have axecuted to the 
said Pheebe Fridenburg their promissory note of even date 
herewith for the said sum, payable two years from the date 
thereof, with interest at the rate of twelve per cent. per 
annum, payable quarterly, said interest to be compounded 
if not paid according to the tenor of said note.” The 
mortgage then proceeds as follows: ‘“ Now, therefore, the 
said parties of the first part, for the securing of the 
payment of said sum of money mentioned in said 
promissory note, and the interest thereon, the 
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said parties of the first part, by virtue, as well 
of the power and authority given by said last will and tes- 
tament, as the power and authority upon them conferred 
by the afore recited order and decree of said Cireuit Court, 
have granted, bargained and sold” said lots, and all the 
right, estate, &c., which the testator had therein in his life 
time, and at the time of his decease, “ and which said par- 
ties of the first part, or either of them have, by virtue of 
said will and testament or otherwise, of, in or to” the same. 
The condition of the mortgage is: “If the parties of the 
first part, or their successors in the administration of the 
estate of C. Parkhurst, deceased, and executing of said last 
will and testament shall well and truly pay costs,” the 
plaintiff or her assigns, “the said sum of money mentioned 
in said promissory note according to the true intent and 
meaning” thereof, “together with all costs and expenses, 
including a reasonable solicitor’s fee which the said Phcebe 
Fridenburg may incur or be put to in collecting the same 
by toreclosure or otherwise, and shall in the meantime keep 
the buildings erected and to be erected on said lots in- 
sured against loss and damage by fire by a good and respon- 
sible insurance company or companies in, at least, the sum 
of $6,000, for the benefit ” of the plaintiff, and “ shall also 
pay all taxes or assessments of any kind that may be laid 
or assessed upon said lots, and upon this loan or mortgage 
under the laws of the State of Florida,” then these presents 
to be void. Then follows this covenant: “ And the said 
parties of the first part covenant and agree for themselves 
and their successors to pay unto the said Phoebe Friden- 
burg, her heirs, executors, administrators and assigns, the 
said sum of money, according to the tenor and effect of 
said promissory note,” and the costs and expenses, including 
attorneys’ fees, that may be incurred, and to keep up said 
insurance, and “ to pay all said taxes and assessments, and 
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said parties of the first part further covenant and agree 
that if they shall fail to effect such insurance, or to keep 
up the same, it shall be lawful for the said Phoebe Friden- 
burg to effect or keep up the same, and the premium or 
premiums [expense or expenses] for effecting or keeping up 
the same, shall be added to the amount of the said promis- 
sory note, and secured in the same manner, and be payable 
with like rate of interest as said promissory note; and if 
said Pheebe shall pay any such tax or assessment as is 
above provided for, upon lawful demand of any officer of 
the State, county or municipality, any sum so paid shall in 
like manner be added to the sum named in said promissory 
note, and be secured and payable in like manner as though 
it had been part of the principal of said note, with the 
same interest, except that interest shall be chargeable only 
from the date of such payment or payments.” It is signed 
and sealed as follows: 
‘“‘ Emity R. Witson, [SEAL.] 
“ James Y. WILsoN, [SEAL.]” 

and duly attested. 

The Second Plea “ avers all the averments ” set up in the 
first plea, and further says that the proceeds of said note 
and mortgage were trust funds raised in obedience to said or- 
der, and weredisbursed under the order and directions of said 
court so having and asserting jurisdiction over said funds, 
and oversaid Emily, as executrix, and sole acting representa- 
tive of said estate, and over this defendant, in his capacity of 
husband of said executrix; and that neither he nor said 
Emily had or assumed any property interest in said funds, 
but the same were trust funds raised under the order of 
and disbursed by the direction of said court. 

The Third Plea “ avers all the averments ” set up in said 
Jirst and second pleas, and further says that the said plain- 
tiff, on the 24th day of November, 1882, exhibited her 
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amended bill, seeking to enforce the collection of the al- 
leged debt sued tor herein against this defendant and others 
setting up the averments therein set up, and therein and 
thereby showing that the said writing sued on was accepted 
by the plaintiff as the contract of said Emily R., as execu- 
trix and sole representative of said estate, and of this de- 
fendant in his capacity as husband of said executrix, entered 
into in obedience to the order of said Circuit Court, and 
this defendant and others were duly impleaded therein, and 
said bill was duly pleaded to by said defendants ; and the 
rights and equities of said parties under said contract so 
accepted by plaintiff were ascertained and adjudicated by 
both the Circuit and the Supreme Court of this State, and 
so the plaintiff is estopped from saying that the said con- 
tract was not the single contract of said sole representative 
of the estate of Parkhurst and of this defendant in his ca- 
pacity of husband of said executrix entered into in obedi- 
ence to said order of said Circuit Court, and accepted by 
the plaintiff as such. A copy of the bill is annexed, and 
defendant “ incorporates ” as part of his plea so much of 
the allegations and statements of the bill as show the facts 
and circumstances under which said writing was signed, 
the steps which led to it, the application of the funds, and 
the nature of said contract as it was understood and ac- 
cepted by the plaintiff. 

The bill of complaint so incorporated into the plea was 
brought by the plaintiff against “ Emily R. Wilson, execu- 
trix, &c., * * and James Y. Wilson, husband of said Emily 
R. Wilson, and Edgar C. Parkhurst and Daisy E. Park- 
hurst, infant children of said Converse Parkhurst, deceased.” 
It alleges the making of the will, death, appointment of 
executrix and executor, power of sale in the will, the mar- 
riage of the former with Wilson, injunction against Deve- 
reux, the order of November, 1878, authorizing the peti- 
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tioners to borrow ot and make a mortgage to plaintiff, the 
loan of 36,000, the making and delivering to plaintiff of 
promissory note, of same terms, &c., as that sued on herein, 
and the execution of the mortgage. Copies of said note, 
[in fact a copy of the sealed instrument sued on] and mort- 
gage, will, injunction order, letters testamentary, petition 
and order thereon, are annexed as parts of the bill. The 
bill states that lot 2 was owned by Parkhurst at his death, 
and lot 5 was acquired and purchased two years after his 
death by his executor and executrix. It also alleges the 
embarrassment of the estate at the time of the loan, through 
the mismanagement of Devereux, and the neglect of the 
executrix in carrying on the mercantile business, and that 
said estate had thereby become almost, if not hopelessly, in- 
solvent, and there were many judgments and executions, 
based on said debts, rendered and issued against said 
executor and executrix, and levies had been made on 
the property of said estate and sales advertised by the sher- 
iff, which, if made, would have sacrifieed and swept away 
the entire estate; that from said luan the executrix and 
James Y. Wilson paid the principal portion of the judg- 
ments with other debts existing against said estate and 
saved the same from being sacrificed at that time. It sets 
up the wholly solvent and wealthy condition of the estate 
at the testator’s death, the failure of said Emily, executrix, 
and James Y. Wilson to pay interest on the loan, and taxes 
on the mortgage property, and that the property was ad- 
vertised for sale tor non-payment of taxes, and that plaintiff 
had to pay large sums of money, as appears by tax certifi- 
cate and tax deeds, which she offers to produce ; that said 
Emily, * executrix, and said James Y., her husband, 
to deteat and defraud complainant of the money loaned, 
pretend that the property was a homestead of said Con- 
verse Parkhurst, and that his childrei were not represented 
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before the court when the order for the loan was made, 
and that said Emily, neither as executrix, nor in her own 
right, had any interest either of dower or otherwise, in 
said mortgage property; and that said property having 
been the homestead of said Parkhurst, deceased, he had 
no power to convey it to the executors “ for general pur- 
poses, etc., and that consequently the said proceedings and 
order of this court, and the mortgage executed by them, 
as based upon said order, and said last will and testament, 
were Wholly void and of no eftect whatever.” Then fol- 
lows a negative of these “ pretences,” and an allegation 
also that said Emily has dower in the lands. The prayer 
of the bill is for an account of what is due on the note, and 
the amount of taxes paid on the property, and interest 
thereon, and costs and expenses of the suit, including so- 
licitor’s fees, and that said Emily R. Wilson, executrix 
of the estate of C. Parkhurst, deceased, and said James Y. 
Wilson, and all persons claiming by, through or under 
them, * * * may be barred and foreclosed of all 
equity of redemption * in the land, and the mortgaged 
property be sold and the proceeds applied to taxes, and 
interest thereon, costs, damages and expenses, principal 
and interest of the debt, and in case it should be adjudged 
that the mortgage is not a valid lien upon the property, 
that he may be subrogated to the lien of the taxes, and 
the property sold to satisfy the same ; and in case the mort- 
gage is not valid, and the said Emily, executrix, has dower 
in any of the land, her dower interest may be subjected to 
payment of the mortgage debt; and that in case it should 
be adjudged that the mortgage is a valid lien upon the 
property or any part thereof, and the amount realized from 
the sale should be insufficient to pay the debt, that she 
may have “a personal judgment for the deficiency thereot 
against said Emily R. Wilson, as executrix of the estate 
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of said Converse Parkhurst, deceased, and the said James 
Y. Wilson,” and for further relief, &c. 

The Fourth Plea “pleads all the other averments here- 
tofore pleaded, and further says that no consideration 
whatever for the making by this defendant of said alleged 
promise to pay the plaintiff, as set up in said declaration.” 


The other facts are stated in the opinion. 
A. W. Cockrell ¢ Son for Plaintiff in Error. 


The declaration seeks, in a single count, to deduce Jas. 
Y. Wilson’s liability to pay the sum demanded from his al- 
leged execution of the instrument sued on, a copy of which 
is appended to the declaration. 

This instrument is in form a joint instrument, jointly 
executed by Emily R. Wilson and James Y. Wilson. It 
does not purport to be, and is not, a joint and several in- 
strument. 

The obligations, sought to be enforced, according to the 
declaration, exist only by virtue of the covenant declared 
on; and as Judge Grier, in U. 8. vs. Price, 9 How., 83, 
says: “The doctrine of these cases is clearly stated by 
Sir William Grant, in the case of Sumner vs. Powell, 2 
Meriv., 30. ‘ Where,’ says he, ‘the obligation exists only 
in virtue of the covenant, its extent can be measured only 
by the words in which it is conceived. A partnership 
debt has been treated in equity as the several debt of each 
partner, though at law it is only the joint debt of all. 
But there all the partners have had a benefit from the 
money advanced on the credit given, and the obligation of 
all to pay exists independently of any instrument by 
which the debt may have been secured; so, where a joint 
bond has been in equity considered ‘as several, there has 
been a credit given to the different persons who have en- 
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tered into the obligation. It is not the bond that first 
created the liability.’” “It is for this reason,” says Mr. 
Justice Story, (Eq. Juris., 104,) “that equity will not re- 
form a joint bond against a mere surety so as to make it 


- several against him, on the presumption of a mistake from 


the nature of the transaction.” 

‘** When an obligee takes a joint and several bond, he has 
nothing to ask of equity; his remedy is wholly at law. 
If he elects to take a joint judgment, he voluntarily repudi- 
ates the several contract, and is certainly in no better situa- 
tion than if he had originally taken a joint security only ; 
equity gives relief, not on the bond, for that is complete at 
law, but on the moral obligation antecedent to the bond, 
when the creditor could have had no remedy at law. An 
obligee who has a joint and several bond, and elects to treat 
it as joint, may somestimes act unwisely in so doing, but 
his want of prudence is no sufficient plea for the interposi- 
tion of a chancellor.” 

15 Wall., 140, illustrates the same principle. 

These cases show that a court of chancery will not hold 
a joint bond both joint and several. But a court ot law is 
bound by the terms of the bond, and can render a several 
judgment, on a joint obligation only in the case specifically 
provided by the statute, (sec. 9, Acts 1825, p. 17,) and this 
statute in terms applies only to cases where suit is brought 
against two or more, and summons is not served on one or 
more. 

It is submitted, under the application of the universally 
recognized rule controlling pleading upon a joint contract, 
the declaration disclosing as cause of action a joint obliga- 
tion is bad in substance. 

2d. “ The cardinal rule governing the construction of all 
contracts, whether verbal or parol, or under seal, is so to 
expound them as to carry into effect the intention of the 

















JANUARY TERM, 1886. 129 








James Wilson v. Phoebe Fridenberg—Argument of Counsel. 








parties, and this intention is to be collected from the whole 
agreement.” 2 Ala., 425. 

Writings connected by a reference of one to another must 
be considered, and construed, as parts of an entire trans- 
action, and’ as if they were embodied in one instrument. 
4 Wend., 374; Strong vs. Barnes, 11 Vermont, 221; s. c., 
34, Amer. D., 684; Rogers vs. Bancroft, 20 Vermont, 
256; 57 N. Y., 56; 3 Paige, 254. The bond sued on, the 
mortgage and the order of the court authorizing their exe- 
cution, being so connected must be considered as the depos- 
itory of the meaning and intention of the parties—and 
whether or not Wilson, the executrix, and her husband, 
bound themselves severally as natural persons, or whether 
the two joint obligations constituted, under the order of the 
court, a single representative, binding, or seeking to bind, 
the estate of C. Parkhurst, must be collected from their 
several writings construed as one writing. The question is, 
did James Y. Wilson take upon himself in the light of their 
several writings, a several obligation ? 

Ist. The bond is a joint bond. Its language is “ we 
promise,” that is the wite, the executrix, and the husband, 
the two together constituting a single representative of the 
estate of Parkhurst. 

The language of the mortgage is, “ provided always, and 
these presents are on the express condition that if the said 
parties of the first part ”’—that is, the said Emily R., execu- 
trix, and the said James Y., her husband—* or their succes- 
sors in the administration of the estate of C. Parkhurst, de- 
ceased, and the executing the said last will, shall well and 
truly pay.” Its language also is, “ and the said parties of 
the first part covenant for themselves and their successors 
to pay unto said Phebe Fridenburg, her heirs, executors, ad- 
ministrators or assigns, the said sum ot money.” Again, 
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the mortgage in the opening clause purports to be made 
not by “ Wilson and wife,” but by “Emily R. Wilson, as 
the executor of the last will and testament of Converse 
Parkhurst, deceased, and James Y. Wilson, her husband.” 
The question arises, what was James Y. Wilson’s relation 
to this bond and mortgage thus executed by his wife, as 
the executrix, and himself as her husband? He was cer- 
tainly not the representative of C. Parkhurst’s estate. If 
he were he could administer alone, and be alone responsible 
for his own acts. Again, his control ceases upon the death 
of his wife, which is not the case with a co-administrator, 
and according to the authorities he is joined with his wife 
rather for conformity. 1 Went. Pl., 201, note 2; Chitty’s 
Pl., 105; 3 Bae. Abd., 20; Toller on Executors, 241. 

3d. In case of contracts it is the duty of courts of justice 
first to discover the meaning of the contract, interpreting it 
in the light of the terms in which the parties sought to 
embody their meaning, and then to compel their execution, 
or to give satisfaction for the breach of them. But it is 
not the business of conrts to make contracts for the parties ; 
nor will they discerning that a contract, according to its 
true meaning, has no legal validity, or in effect will be in- 
operative, give it operation by attributing to it a meaning 
which the parties never intended. Are the courts, because, 
according to the true meaning of the contract the plaintift 
has no remedy, to devise a contract which the parties never 
contemplated to give a remedy against a defendant.who has 
acted honestly in the execution of his trust? Such was not 
the disposition of the court in the case of Noble vs. King & 
Smith, where the court refused to interfere by giving plain- 
tiff leave to amend, in an action brought against executors 
in their own right, where the amendment would have been 
fatal to the executors individually. 1 Henry Blackstone, 
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_In McBeath vs. Haldiman, 1 Durnford & East, 180, Lord 
Mansfield says: “ The only question before the court is 
whether the defendant be liable or not in this action. If 
he be, the plaintiff must recover; if not, no consideration 
respecting the plaintiff's remedy against any other party 
can induce the court to make him so.” Says Ashhurst, J., 
in same case: “In great questions of policy we cannot ar- 
gue from the nature of private agreements. But even in 
these cases the question must be what was the meaning of 
the parties at the time of entering into the contract? A 
person acting in the capacity of an agent may undoubtedly 
contract in such a manner as to make himself personally lia- 
ble; and that brings us to the true question here, namely, 
whether, from anything that passes between the parties at 
the time, it was understood by them that the plaintiff was 
to rely upon the personal security of the defendant? But 
nothing appears trom the evidence in this case to warrant 
such a conclusion. Government was made a debtor, and 
it is evident that the plaintiff looked to them for payment, 
for he first made application to the treasury, and his de- 
mand against the defendant was an after thought, when he 
found* he could not obtain the money in any other way. 
Then it seems to me that there is nothing in this transac- 
tion to fix the defendant, or show that the plaintiff consid- 
ered him as his debtor at the time the credit was given.” 

In Hodgson vs. Dexter, 1 Cranch, 345, the court holds 
that the intent to bind personally must be very apparent, 
indeed, to induce such a construction of the contract as 
fixes a personal liability. 

The real questiorf is, did Wilson and wife intend to con- 
tract in their natural capacity? Were they so understood 
at the time of the transaction by Mrs. Fridenberg? The 
circumstances, the uses to which the money was to be ap- 
plied, the application to the court which was administer- 
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ing the trust, fur authority to do what was done, the conduct 
of Mrs. Fridenbergin pursuing them in their representative 
capacity, and the terms of the several writings in which the 
transaction was expressed, all exclude the construction they 
were acting otherwise than in a representative character. 

It may be said to bea general principle, where one un- 
dertakes to act on authority which he does not possess, he 
shall in a contract made upon that basis be answerable in 
his private capacity. This principle is a reasonable one as 
the assumption is in itself a breach of thecontract. If A., 
as the agent of B., promises C., when in fact he is not B.’s 
agent, we all feel that for the falsity and deception he ought 
to be responsible in his private capacity. 

That is not the case here. Wilson and wife assumed no 
authority. Doubtful of their authority, they applied to 
the court, which was then and there exercising jurisdic- 
tion over the estate of Parkhurst, as shown by the plead- 
ings here, and acted in obedience to its authority ; they de- 
clared no falsehood ; they practiced no deception. If there 
was a mistake of the legal powers of the administrators, 
it was the mistake of the Circuit Court of Duval county 
exercising an admitted jurisdiction, as well as the mistake 
of both parties to the contract. The parties were and are 
“in pari conditione,” and the rule is, “ melio est conditio 
possidentis.” There is no reason why one should be relieved 

at the expense of the other. 

The covenant to pay is a covenant executed by Mrs. Wil- 
son, as executrix, with her husband, as co-admunistrator, 
in virtue of his relation to the estate as the husband of the 
executrix—the two constituting in l&w one, that is, one 
representative of the estate. This is not a case of a cove- 
nant or assumpsit, executed jointly by two persons, each 
acting for himself, where the presence of one might be dis- 
pensed with without affecting the legal character of the in- 
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strument. But this is the case wherein the presence of 
both Mrs. Wilson and her husband, as one contracting 
party, was necessary to give the transaction validity as the 
single act of the representative of Parkhurst’s estate. 
James Y. Wilson had no representative character, no rela- 
tion to the estate of Parkhurst, except in connection with, 
as an incident to, his office, so to speak, of husband of Mrs, 
Wilson. He had no independent relation to the estate, as 
Devereux had, for instance, before his suspension. He ex- 
ecuted the note and covenant contained in the mortgage, 
not as a several or independent obligation, but because it 
was necessary to make valid the execution of that note 
and mortgage by the executrix, his wife. Without his 
signature, the signature of the executrix had been unavail- 
ing, for that reason. Ina word, James Y. Wilson’s action 
was necessary, and went no further than was necessary to 
give completeness to the action of the executrix in obe- 
dience to the order of the court. This covenant, then, in- 
terpreted in the light of the relation of the parties, then 
the terms of all the writings therewith connected, is not 
the joint covenant of several obligors, but the single cove- 
nant of a single obligor, the representative of Parkhurst’s 
estate, Emily R. Wilson and her husband, together, being, 
so to speak, the executrix of that estate in their relation 
of wife and husband. 

It is submitted this court cannot distribute this single 
obligation into a joint, or a joint and several obligation ; 
that this court, whose sole duty in this regard is to enforce 
the contract that was made, will not, because the contract 
that was made is ineffectual, cast about to supply omis- 
sions, or put upon parties responsibilities other than con- 
tracted for. 

As then neither James Y. Wilson nor his wife assumed 
a joint or several obligation, in their natural capacities, 
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but a single obligation binding them singly in their repre- 
sentative capacity, as a single representative of Parkhurst’s 
estate, the law will not distribute this single liability or 
deduce from it a several liability on the part of James Y. 
Wilson in his natural capacity. 

The 3d plea sets up that on the 24th day of November, 
1882, the plaintiff exhibited an amended bill against this 
defendant and others, setting up the averment therein set 
up, and therein and thereby showing that the said writing 
now sued on was accepted by the said plaintiff as the con- 
tract of the said Emily R. Wilson as the executrix of the 
will, and the sole representative of the estate of Converse 
Parkhurst, deceased, and of this defendant in his capacity 
as husband of said executrix, entered into in obedience to 
the order of said Circuit Court. 

We submit the complainant in that case, the plaintiff in 
this case, 1s estopped by the record now from denying that 
the contract sued on in this action as other than, or dif- 
ferent from what she alleged it to be in that bill. 

The rule deducible from the authorities is, that a decree 
upon a bill, or other statement of a cause of action had 
upon a demurrer, or a plea admitting that the contract 
or cause of action is as set up in the bill, is equally as 
conclusive as a verdict finding the same facts would be; 
since the matter, thus solemnly averred by oue party, 
and admitted by the other, is established in the former 
case, as well as in the latter, by record evidence; and the 
parties as well as their privies are forever estopped from 
denying that the contract is other, or different from what, 
it was thus solemnly averred by the one, and admitted by 
the other. 


M. C. Jordan for Defendant in Error. 
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Mr. Justice Raney delivered the opinion of the 
court : 


I. The tirst assignment of error is in the ruling and order 
of the Circuit Coart sustaining the demurrer to the pleas of 
the defendant, James Y. Wilson. 

It is contended on behalf of the plaintiff in error that 
looking at the several writings, the bond and the mort- 
gage, and the order of the Circuit Court authorizing their 
execution, including the petition upon which the order is 
founded, there is no personal liability upon his part; that 
a contract is to be expounded and carried into effect ac- 
cording to the intention of the parties, and this intention 
is to be collected from the whole agreement, whether it be 
contained in only one or in several papers; that there was 
no intention that he should be bound. 

It is well settled as a general rule that where an execu- 
tor, administrator or trustee, who is sui juris, signs a 
promissory note, bond or other contract, as executor, ad- 
ministrator or trustee, he is personally liable upon it. Rob- 
inson vs. Springfield Company, 21 Fla.; Daniel on Nego. 
Instruments, $$261-2, 271. ‘A trustee, merely as such, 
is, in general, only sueable in equity. But if he chooses to 
bind himself merely by a personal covenaut, he is liable at 
law for a breach thereof in the same manner as any other 
person, although he describes himselt as covenanting as 
trustee; for, in such a case, the covenant binds him per- 
sonally, and the addition of the words as trustee is but 
matter of description to show the character in which he acts 
for his own protection, and in no degree affects the rights 
or remedies of the other party. The authorities are very 
elaborate on this subject. An agent or executor who cov- 
enants in his oWn name, and yet describes himself as 
agent or executor, is personally liable for the obvious rea- 
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son that the one has no principal to bind, and the other 
substitutes himself for his principal.” DuVall vs. Craig, 2 
Wh., 56. In Sims vs. Stillwell, 3 How., (Miss.,) 183, an agree- 
ment was as follows: “I, Everett Stillwell, executor, admit 
and acknowledge that the bill of John Miller for lumber 
furnished on Wm. H. Sims’ order since the death of 
Lewis Hord, amounting to about seven or eight hundred 
dollars, is just, and that I will pay the same, said lumber 
having been furnished for carrying on a building which 
I, as executor of Hord’s estate, am having completed. 
March 22, 1837. Everett Stillwell, executor.” “In ref- 
erence to this contract,” says Sharkey, C. J., speaking for 
the court, “there certainly can be no pretence that it makes 
the defendant liable as executor only. JTt is clearly an un- 
dertaking which makes him individually responsible. The 
court, therefore, erred in charging the jury that if they be- 
lieved the defendant intended to biud himself only as exec- 
utor of Hord they must find for the defendant.” In Sum- 
ner vs. Williams, 8 Mass., 162, the administrators of an in- 
solvent estate, under a license ot court to sell the real estate 
of their intestate for the payment of his debts, sold an 
equity of redemption of which their intestate was supposed 
to die seised, (the grantees at the same time purchasing an 
assignment of the mortgage) and in their deed the adminis- 
trators covenant in their said capacity of administrators that 
they as administrators are lawfully seised of the premises ; 
that they are clear of al] incumbrances except the mort- 
gage; that they have in their said capacity good right to 
sell, &c., and that as administrators they will warrant and 
defend the same to the grantees and their heirs, &c., against 
the lawful claims of all persons; and they sign and seal the 
deed as administrators. In an action against them on the 
covenant to warrant, &c., after eviction by paramount title, 
it was held that they were answerable personally on their 
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covenant. It was contended for the administrators that the 
exposition of their character and capacity in the contract 
itself, and the subject matter of it, necessarily require a con- 
struction which discharges the defendants from any liabil- 
ity upon the failure of the title which they undertook to 
convey; and that the covenants of the defendants must 
have been intended by them and accepted by the grantees 
in the deed in question either as covenants void in their 
operation or as covenants which respected the acts of the 
grantors only. “In the case at bar the plaintiff,” says 
Sewall, J., “ relies upon an express warranty of the title or 
interest purchased ; and this covenant forms an important 
part of the contract contained in the deed of the defendants. 
An administrator acting under a license and an authority 
to sell the real estate ot his intestate is not required by any 
duty of his office or trust to enter into a personal covenant 
for the absolute perfection of the title which he undertakes 
to convey, or for the validity of the conveyance beyond his 
own acts. It will be admitted, however, that he is at lib- 
erty to do it, if he chooses thus to excite the confidence of 
purchasers and to enlarge the proceeds of the sale; and that 
he may be competent to engage his own credit collaterally 
in the conveyance * * * in so much as that a contract to 
this effect is not unlawful or void in itself for any absurdity 
or inconsistency.” * * * * “Tf the deed contains ex- 
press covenants of the administrator as in the case at bar 
he is certainly not. to be holden beyond the legal import and 
eftect of such covenants. If these are doubtfully expressed 
and the words admit of a construction which restrains the 
covenant to his own acts, this may be reasonably conjectured 
to be the true construction; for this is the most natural 
and therefore the most probable intention of the parties in 
the actual circumstances of the case. The rule then ap- 
plies that where sentences are ambiguous or capable of sev- 
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eral significations, conjectures are necessarily resorted to, to 
determine the meaning of the parties ; and conjectures for 
this purpose may be drawn from the subject matter and the 
circumstances of the contract. This rule is applicable, 
however, only where the sentences in which the parties 
have expressed themselves, either from the terms or their 
arrangement, leave their intentions doubtful. For other- 
wise the most usual and natural import is to be 
given to the instrument; and to resort to rules of 
construction would be to substitute probable conjec- 
tures for evidence that is direct and unalterable.” 
See also m. p. 208, 211. “The objection to the 
liability of the defendants, which strikes the mind 
with most force” says Judge Parker, “is that they will 
thus be subjected to the payment of the damages for defect 
of title contrary to their intention when they entered into 
the contract, and when they were to derive no personal 
benefit from the execution of their trust as administrators 
by the sale of the estate. * * * It is true that the 
most just way of ascertaining the legal etiect of a contract 
is to know the intention of the partiestoit. * * * 
What did the parties mean, is the great question? But, as 
I apprehend this beneficial rule, it is applicable to clauses 
and provisions in the instrument, the words of which are of 
a doubtful import, and seldom is called in aid to settle the 
question of the liability of any party to the instrument, 
when its meaning has been ascertained. An attorney who 
contracts for his principal may mistake his authority and 
make a contract beyond the letter of his power. He cer- 
tainly does not mean to charge himself; and yet he would 
be chargeable if any damage arose from the non-pertorm- 
ance of his contract.” 208, 210. 

In Whiting vs. Dewey, 15 Pick., 428, (A. D. 1834,) where 
the grantors, who were testamentary guardians, covenanted 
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in their capacity of guardians, “ that Benedict Dewey, de- 
ceased, died seised of the premises ; secondly, that they, in 
their capacity aforesaid, in right of the said minor, were 
lawfully seised of the premises.” 

In an action on the covenauts against the surviving guar- 
dian, it was held that they were liable personally on these 
covenants. ‘“ This question,” says the opinion, “was fully 
considered in Sumner vs. Williams, 8 Mass., 162, (A. D. 
1811,) which in principle cannot be distinguished from the 
ease at bar; and although the court was divided in 
opinion in that case, the soundness of the decision by a ma- 


jority of the court has never since been questioned ; and it 


is supported by a current of authorities and by well es- 
tablished principles. When parties contract in autre droit, 
and fail to bind their principals, they are to be held to be 
personally responsible. This is the general rule, and is per- 
fectly reasonable and just. The exception is where the 
contracting party isa public agent, and contracts on the 
public account. This exception is founded on public policy 
and therefore emphatically proves the rule ; for if the rule 
had not been well established the exception would have 
been placed on other grounds than public policy.” In 
Mitchell vs. Hazen, 4 Conn., 495, the grantor of the land 
was the administrator of A., and acted under an order of 
sale, and it was held that a general power of sale for the 
payment of debts given by the probate court to an admin- 
istrator authorizes him to execute such an instrument only 
as is legally proper for the conveyance of the estate to be 
sold; and that whenever a person undertakes to stipulate 
without authority, or beyond his authority, he is answerable 
personally for the non-performance of the contract; and 
that if a person choose to bind himself by a personal con- 
tract, he is legally liable for a breach of it, although he de- 
scribe himself as covenanting as trustee, agent, executor or 
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administrator, and that therefore where a grantor in a deed 
purporting to convey the estate of an intestate described 
himself as “administrator of the estate ” of the intestate, 
stated his power to sell as derived from the order of the 
court of probate for that purpose, and signed the deed with 
the addition of “ administrator ” to his name, in which 
deed he covenanted as follows: “I, the said grantor, do for 
myself, my heirs, executors and administrators, covenant 
with the said parties; that I am well seised,” &c., he by 
such covenant bound himself personally. In Beldon vs. Sey- 
mour, 8 Conn., 19, the grantors, administrators acting under 
an order from the probate court to sell for the payment of 
debts, so described themselves in the deed and in such deed 
as administrators aforesaid and by virtue of the powers afore- 
said for themselves and for the heirs of a (the intestate) cov- 
enanted that they had good right to convey the prem- 
ises, which deed was signed by themselves without any ad- 
dition to their names, it was held that this was a personal 
covenant which bound the grantors and them only. In 
Childs vs. Monius, 6 E. C. L. Repts., 228, [459,] the mak- 
ers of the promissory note promised as executors of the will 
of Thomas Taylor to pay, and they were held to be bound 
personally ; Dallas, C. J., of the Common Pleas, saying in 
his opinion: “If they meant to limit their liability why 
did they not add to the words as executors the words, out of 
the estate of Thomas Taylor. In Mason vs. Caldwell, 5 Gil- 
man, 196, a guardian made a bond for title in which she 
covenanted “ for herself and her successor.” She professed 
in the bond to act in pursuance of and according to an act 
of the Legislature of Illinois. It was held to be person- 
ally binding on her, though void as tothe ward. ‘It makes 
no difference,” says the court, “that Mrs. Mason was pro- 
fessing to act as guardian under a legalappointment. If an 
administrator or guardian, in his representative capacity, 
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makes a contract or covenant which he has no right to 
make, and which is not binding on the estate or ward, he 
bound personally to make it good.” Ibid, 206, 207; Bur- 
lingame vs. Brewster, 79 IIl., 515. The promissory note 
was signed as trustee “ for the First Universalist Society,” 
and these words were torn from the note by appellee before 
presenting it toappellant for signature. The opinion of the 
court is that while the words torn from the note would 
show that it was as trustees the promissors were induced to. 
make it, they do not show any attempt by words usually 
deemed apt for that purpose to bind the corporation, and 
that the makers were personally bound. See also Hayes vs, 
Matthews, 63 Ind., 412. In Austin vs. Munro, 47 N. Y., 
360, it was held that a contract made by executors in form 
as such in consideration of services to be rendered in vin- 
dicating and asserting their claims to property in their rep- 
resentative capacity, and for the benefit of the estate they 
represent, does not bind the estate or create any charge upon 
the assets in the hands of the executors, and the doctrine of 
the opinion is that such a contract, if valid in other respects, 
though it does not bind the estate, binds the executors person- 
ally, and in Davis vs. French, 20 Maine, 23, the Supreme 
Court, citing Sumner vs. Williams, remark, but the execu- 
tor or administrator cannot create a debt against the de- 
ceased : and it is immaterial how clearly the intent to do 
so may be expressed, for having no power to bind the es- 
tate, he only binds himself by such a contract; and in Me- 
Eldey vs. McKenzie, 2 Porter, 33, it is held that although 
an executor or administrator may contract for necessary 
matters relating to an estate, he does sv on his personal re~ 
sponsibility, and the action to recover on such contract at 
law must be against him individually. 

Applying the principles of the above authorities, we are 
unable to perceive why the plaintiff in error is not bound 
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personally by the instrument sued on. In it is a clear and 
unqualified covenant on his part to pay. There is no am- 
biguity or doubt about it. Its language is as plain as it 
can be, and no rule of construction can be invoked to change 
its meaning, nor can parol testimony be used to change its 
terms. But it is said that there was no such intention. 
The intention which the courts are to enforce is that which 
the language used, and the words of the contract as applied 
to the subject matter, whether in one or several instru- 
ments, indicates. Extending our view to the mortgage 
we find nothing in it to destroy the effect of the 
bond sued on. It refers, it is true, to the in- 
junction against Devereux, the petitioner, and the order 
authorizing the petitioners to execute their note and secure 
the same by the mortgage, and that the said note and mort- 
gage shall have the same force and effect to all intents and 
purposes as though Converse P. Devereux, as executor 
of said last will had joined therein, yet it does not purport 
to be executed solely by virtue of such order, but as well 
by the authority given them by said last will and testa- 
ment. In it we find, after the condition, a distinct cove- 
nant, by which the parties of the first part**covenant and agree 
for themselves and their successors to pay unto the said 
Pheebe Fridenberg, her heirs, executors, administrators 
and assigns the said sum of money according to the tenor 
and effect of the said promissory note, and all costs and 
solicitors’ fees that may be incurred by her or them in col- 
lecting the same by foreclosure or otherwise, and to keep 
said buildings insured as aforesaid against loss or damage 
by fire, and to pay all said taxes and assessments,” &c. As- 
suming that the order gave legal power to mortgage the 
land no such covenant as this was necessary to the mort- 
gage. Admitting that the word “successors ” shows an 
intent to bind those who should come after them in the 
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same trust relation, the meaning as to themselves in the 
light of all authority, is that the language binds them per- 
sonally. Wecan give it no other legal effect, when con- 
sidered in connection with the instrument sued on, than as 
evincing an intent to create a personal liability. They 
were at liberty to so covenant, and when made it must in 
the eyes of the law be held to have been extended to the 
lender as one of her reliances for payment. There is noth- 
ing stated in the mortgagequalifying such effect, nor is there 
anything else in the mortgage which this covenant is neces- 
sary to, and which would be ineftectual without it. We 
must ignore it entirely before we get rid of the effect indi- 
cated. This we have no right to do. It isa part of the 
contract, made and accepted by-the parties,and to ignore 
it would be no less unauthorized than to interpolate into 
the contract at its foot a final statement that nothing in 
this covenant was to have any effect whatever to bind per- 
sonally any party to the contract. If the intent of the 
parties had been that it should have no such effect, why 
was it putin, or if put in for any other purpose than that 
which it conveys, why was it not limited by proper words ? 
In Duval vs. Craig, supra, there was a covenant by the 
grantors against former gifts, grants, incumbrances, &c., 
made by them, and then.a covenant to warrant generally, 
followed by a statement that it the land or any part thereof 
should be at any time taken by a prior legal claim the 
grantors should make good the same by other lands, and it 
was held that the qualifying statement did not apply to 
the first covenant. The supposition that the parties might 
have meant to apply the same indemnity to both cove- 
nants was regarded as reasonable, but it was held that some- 
thing more than thereasonableness of such a supposition must 
exist; that the covenants stood as distinct in the deed and 
there is no incongruity or inconsistency in considering 
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them as independent of each other; and that a case ought 
to be very strong which would authorize a court to create 
by implication a restriction which the order of the lan- 
guage does not necessarily import or justify, and ought to 
be one in which no judicial doubt could exist of the real in- 
tention of the parties to create such a restriction. The 
language in the two instruments imports a personal liabil- 
ity, and we find nothing restricting its legal eftect. 
Looking at the petition and order, we recognize that the 
former was filed and the latter made in the cause wherein 
the petitioner had obtained the injunction against Deve- 
reux, and that the prayer is for an order authorizing them 
in their representative capacity to borrow the money and 
to execute the note, and the mortgage on the lots to secure 
the payment thereof, and that the order authorizes Mrs. 
Wilson, “as executrix,” and “ James Y. Wilson, her hus- 
band,” to “ borrow ” and “ execute their note therefor, and 
secure the payment of said promissory note by a mortgage 
executed by them on” the lots, and provides that “ the 
note and mortgage so executed by them shall have the 
same force and effect to all intents and purposes as though 
Converse P. Devereux, as executor, who has been enjoined 
by this court, for the time being, from attempting to admin- 
ister said estate, had joined therein ;” and we do not forget 
that there is in the petition a statement that the defendant 
in error is willing to lend the $6,000, with interest at the 
rate stated in the petition “ to be secured by mortgage on ” 
the lots described, and that because of “ Devereux having 
been enjoined and cannot join in the execution of the notes 
and mortgage to secure the loan, and this court having ju- 
risdiction of the said estate, your petitioners are advised 
it is expedient and proper for them to apply for the 
order to execute said note and mortgage for and on behalf 
of said estate of C. Parkhurst.” Mrs. Fridenberg was no 
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party to this original suit, or to the petition and order ; nor 
is there in the petition or order anything which precluded 
the petitioners from entering into a personal covenant to 
pay the money if they should desire. The purpose of the 
petition was to get authority to bind the estate, and assum- 
ing that the order, if of any validity, makes the note and 
mortgage of any other effect than they would be without it 
had Devereux not been enjoined, and had joined in their 
execution, it cannot be assumed or held that the effect or 
meaning of the order was that the petitioners should, in 
carrying it out, execute any paper purporting to bind them- 
selves personally. It was not the purpose, or intent, or 
effect of any of their proceedings to confer any power to 
bind themselves personally or to authorize them to execute 
any paper purporting to do it, and the order cannot be 
used as either authorizing or limiting the effect of any 
such paper. Had they executed a paper binding them- 
selves personally for a loan of $6,000, at 12 percent. per an- 
num for two years, the terms stated in the order, they 
could not have pleaded the order in bar of a recovery on 
their personal contract. Instead of merely pledging the 
estate under the order they have unqualifiedly pledged 
themselves, and two instruments under seal give solemn ev- 
idence uf it. Admitting moreover that at the time the 
order was obtained it was the purpose of the petitioners to 
bind only the estate and not themselves, it is a fact, as stated 
above, that Mrs. Fridenberg was not a party thereto. 
Though she knew of the order and believed it specified 
the rate of interest and other terms stated in the mortgage, 
she has not lent her money simply upon the security of the 
liability of the estate as contemplated by such order ; this 
is plain from the note and mortgage, which are the reposi- 
tory ot the terms of the contract between her and the pe- 
10 
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‘titioners, and which sho that she in fact lent her .0ney 
not-solely on the security of thé estate of Parkhurst. 

It is very evident, howevé#i,’ judging by the record ber 
‘fore us, that the order never was'of any validity as to the 
estate. of Parkhurst. Neither of thé lots are shown to be 
a part of ‘the fund used by the tesi2tor in the business he 
was conducting at his death, in Jacksoiiville and: Palatka, or 
to have been purchased with money belonging to'sueb bus- 
iness, and the.children were not parties to the said petition 
or order. The .consequence is that, in so far as they acted 
or pretended to aet, either under the will or under the order, 
they acted without lawful authority to bind the estate of 
Parkhurst. Wilson vs. Fridenberg, 20 Fla., 359; 21 Fla., 
390,391. Acting thus without authority their action is, in 
the light of the above authorities, and all others we have 
seen, binding upon them personally. It cannot, upon the 
face of this record, be pretended that Mrs. Fridenberg un- 
dertook to insure the validity of the petitioners’ warrant ot 
authority for binding the estate of Parkhurst. In so far 
as they treated with her, representing themselves as hav- 
ing authority to bind said estate either under the will or 
by virtue of the order, and in so far as she lent them 
money in reliance upon the security of either, they must 
be held to make it good and to be personally bound. 

The fact that the money lent by Mrs. Fridenberg was not 
used for the personal benefit of the petitioners makes no 
difference, as is shown by one or more of the authorities 
cited above. It was a good consideration for the promise, 
and they received it from her, and if they have used it so 
that they can never be reimbursed trom. the estate, it is not 
her fault. It makes no difference that she may have known 
how they intended to use it. 

It is moreover plain that the terms upon which the 
money was borrowed, as shown by the bond, (or so-called 
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promissory note) are not authorized by the order. There 
is a difference in the interest, and as to payment of taxes on 
the loan, should there be any. The mortgage shows other 
and additional difterences. 

There is nothing in the third plea, or bill of complaint 
made part of it, which estops the defendant in error from 
maintaining this action. Itis a bill in equity to reach the 
lots. It is not inconsistent with and nowhere disclaims 
any right to a personal remedy ; but on the contrary prays 
for a personal decree for the balance which might remain 
unpaid after a sale of the lots. It is not alleged that any 
disposition was made of it inconsistent with the mainten- 
ance of this action, and yet it is alleged that it has been 
adjudicated by the Cireuit and the Supreme Court. If 
such adjudication was adverse to this action it should have 
been pleaded. 

In what we have said we have made no mention of the 
fact of Mrs. Wilson’s coverture. Of course we do not mean 
to say that she is personally liable on the instrument sued 
on. In passing upon the liability of her husband we have 
assumed all the time that she is not personally liable, 
yet if she was so liable her husband would likewise still 
be so. 

What we have said is sufficient to dispose of the case in 
so far as the demurrer is concerned, but before passing to 
the second assignment of error it may be well to notice spe- 
cially some points in the brief of counsel for the plaintiff in 
error, though when we have carefully considered briefs and 
the authorities they cite, it cannot be claimed, nor will the 
business of this court permit that we should do so, as a 
rule. 

It is claimed that this instrument is a joint and not a 
joint and several}instrument, and that the obligations 
sought to be enforced according to the declaration exist 
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only by virtue of the covenant declared on, and that a sey- 
eral judgment at /aw cannot be rendered on it except where, 
under chapter 1988, McC’s. Dig., p. 814, §19, there is a re- 
turn of service as to one or more and not as to all. The 
declaration shows that Mrs. Wilson, at the time of execut. 
ing the instrument, was the wife of the plaintiff in error. 
At law the instrument is not binding on her, but is his ob- 
ligation alone, whether he be considered as a principal or 
asasurety. To have made her a party would have been 
not only useless but improper. In Ankerstein vs. Clarke, 
4 Term Reports, 616, in which 3 Leving, 403, 1 Strange, 
229, and 2 Mod., 217, are cited, it is said, quoting from 2 
Mod.: “The indenture being by baron and feme it was 
therefore true that it was by the baron,” &. Unangst vs. 
Fitter, 84 Penn. St., 185; Robinson vs. Robinson, 11 Bush, 
174; Smiley vs. Head, 2 Rich., S. C., 590; Foxworth vs. 
Bullock, 44 Miss., 457; Bayliss on Sureties, 148. The de- 
cision in U.S. vs. Price, 9 How., 83, cited for plaintiff 
in error, is to the effect that a court of equity will not give 
a remedy against the personal assets of a deceased surety 
when the remedy at law has been lost by the election of the 
obligee to take a joint judgment on a joint and several ob: 
ligation. The liability a¢ Jaw of the husband on this in- 
strument is the question before us,and upon the authorities 
we think he and no one else is liable in such forum, and in 
our opinion the case of U.S. vs. Price, and that of Pick- 
ersgill vs. Lahens, 15 Wall., 140, a suit to pursue the es- 
tate of a deceased surety upon a joint bond in equity who 
had died before the principal obligor therein, are not in 
point. | 

It is further contended that the act or acts resulting in 
the execution of the instrument sued on and the mortgage, 
the husband acting as co-administrator in virtue of his re- 
lation to the estate as husband of the executrix, and the 
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two constituting in law one, that is one representative of 
the estate, and the presence of the husband being neces- 
sary to give the transaction validity as the single act of the 
representative of the estate, but he having no representa- 
tive character or relation to the estate except as incident to 
his relation of husband of the executrix, and joining in the 
execution of the papers only because it was necessary to 
make such execution by her valid, and going no further 
than was necessary toso make it valid and complete, it can- 
not be considered as his single covenant or as binding on 
him personally. 

The clear effect of the petition is to show that the plain- 
tiff in error assumed to act as a representative of the estate 
of Parkhurst, with his wife, and was seeking with her to 
borrow money for the purpose of meeting liabilities which 
he thought it was bound for. In the absence of anything 
to the contrary the only “representative capacity ” which 
he can be held to have stood in, is that of executor in right 
of his wife. There is nothing in the order that excludes 
him from the rights of an administrator which his relation 
of husband gave him, nor from any liability which may 
legally attach to the exercise of such right or to him per- 
sonally on any personal obligations to be assumed by him 
in dealing with third parties. Though he is not spoken of 
as “ executor in right of his wife,” he is in effect treated 
as such, both as to present and future concerns or manage- 
ment of the estate. 3 

In Toller’s Law ot Executors and Administrators, 241, 257, 
we find it laid down that if a married woman be an executrix 
or administratrix, the husband has a joint interest with her 
in the effects of the deceased, such as devolves the whole 
administration upon him and enables him to act with 
or without her assent. Edmondson vs. Roberts, 1 How., 
{Miss.,) 322. In Alabama it was held in Pistole vs. Street, 
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5 Porter, 64, that when an administratrix marries, the hus- 
band, during the joint lives of the wife and himself, is in- 
vested with all the rights of the administration, and she 
becomes incapable of controlling the property of her intes- 
tate or the acts of her husband in disposing of it ; and in 
Williamson vs. Hill, 6 Porter, 184, that by the marriage of 
a feme sole administratrix, the husband becomes a joint ad- 
ministrator with her, and it the husband sue or be sued as 
administrator, the wife must be joined with him. * * * 
A widow who was executrix of her deceased husband mar- 
ried and was sued by a creditor ot the testator, her hus- 
band being joined as w defendant although he had never 


joined her in any bond under the statute requiring a hus- 


band to so join his wife when she shall become an executrix 
or administratrix, and it was held that the statute did not 
apply, and the plaintiff was entitled to Judgment. Air- 
hart vs. Murphy, 32 Texas, 131: see, also, Cassedy vs. 
Jackson, 45 Miss., 391; Barber vs. Bush, 7 Mass., 509. 
In Stairley vs. Rabe, McMullen’s Eq., 22, where an exec- 
utrix married a secoud husband in necessitous circumstan- 
ces, and there were infant children, and the husband was 
shown to be incapable of managing the estate in a judi- 
cious manner, and the estate likely to be made waste of, 
the court appointed a receiver to manage the estate. Lind- 
sey vs. Lindsey, 1 Dess., 150. In Scott vs. Gamble, 9 N. 
J., Eq., 218, the doctrine held is that where one intermar- 
ried with a widow who was executrix of her late husband, 
and had taken upon himself the execution of the will, he 
assumes all the responsibilities which devolved upon his 
wife as executrix. See also Smith vs. Smith, 21 Beavan, 
385; Clough vs. Dixon, 8 Sumn., 594; 3 M. & C., 491. 
These authorities indicate somewhat the real character of 
the relation of a husband of an executrix. We think. that 
the most favorable and only reasonable view to take of the 
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action of the plaintiff in error is that he, in view of the in- 
junction, recognized his legal relation to the estate through 
his marriage, and was acting upon it. Taking this view, 
he is as much liable upon the instrument sued on as if he 
had been a co-executor by appointment and she a feme sole. 
There is not to be found in any of the proceedings, nor in 
the instrument sued on, or the mortgage, any reservation 
against the liability which the law naturally attaches to his 
action in thé premises, a fact which strikes us as quite in- 
consistent with the idea of the parties having entertained 
the belief that he was acting in any but the ordinary repre- 
sentative capacity growing out of his relation to the execu- 
trix. 

The cases of McBean vs. Halderman, 1 D. & E., 180, and 
Hodgson vs. Dexter, 1 Cr., 345, are those of public or gov- 
ernmental agents whose contracts, though in form personal, 
are ordinarily for reasons of public policy, and as an excep- 
tion to the rule in other cases, held to bind the government 
only, if made by authority and on behalf of the govern- 
ment. 

There was no error in the order sustaining the demurrer 
to the pleas. 

II. The second assignment of error is that the court erred 
in rendering final judgment. The instrument filed with 
the clerk, and upon which he entered judgment, is under 
seal; it is sealed with scrolls which are attested or acknowl- 
edged in the bond to be seals; it is a bond or covenant to 
a certain sum of money—$6,000—and interest thereon to pay 
be compounded, and to pay all taxes and assessments on the 
loan under the laws of the State of Florida. It is set out 
at length in the judgment. It is not described as an instru- 
ment under seal in the declaration, but is declared upon in 
the single count thereof simply as a promissory note for 
payment of the six thousand dollars and the interest. It is 





152 SUPREME COURT. 








James Wilson v. Phebe Fridenberg—Opinion of Court. 








not a promissory note. The copy of the instrument filed 
with the declaration, though a true copy of the real instru- 
ment, is not made part of the declaration by apt words, as- 
suming this may be properly done. The clerk had no au- 
thority in law to enter judgment upon the production of 
the sealed instrument, though it is quite natural that, in 
the absence of better advice, he should have done so. No 
blame sbould be imputed to him. The declaration is upon 
an instrument of a different class from that upon which 
judgment has been entered. 

There is a fatal variance between the allegation and the 
probate. Anderson vs. Bullock, 4 Mumf., 442. After the 
failure of the defendant, Wilson, to plead over under the 
Judge’s order, the proceedings were ex parte and the plain- 
tiff was entitled to take judgment in accordance with his 
declaration, and not otherwise. He should have applied to 
the Judge for leave to amend his declaration, though, in 
view of our statutes as to forms of action, we lay no stress 
upon the fact that the action—trespass on promises—is not 
proper, yet we cannot overlook the fact that the declara- 
tion does not disclose an action on the instrument upon 
which judgment has been rendered. It was the declara- 
tion and not the copy that the detendant admitted when he 
failed to plead over. Wecannot avoid reversing this judg- 
ment and remanding the case tor further proceedings, not 
inconsistent with this opinion, and it is so ordered. 
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Tomas Howiimpay, APPELLANT, vs. JoHN H. McKinnez, 
APPELLEE. 


1. In an action in replevin a plea of not guilty puts in issue not only 
the right of the plaintiff to the possession of the property re- 
plevined, but also the wrongful taking and detention thereof. 
Under such plea the defendant can give any evidence of special 
matter which amounts toa defence to the plaintifi’s cause of 
action, to show that the plaintiff is not entitled to the posses- 
sion of the property replevined. 


2. In an action of replevin the jury found a verdict that ‘‘ we the jury 
find for the plaintiff property to the value of $477.64-100, and 
damages to the amount of one hundred dollars.”” Whereupon 
the court entered judgment as follows: ‘‘ Whereupon it is con- 
sidered by the court that the plaintiff recover of the defendant 
the property mentioned in the declaration to-wit : five hundred 
bushels of cornin crib on the McKinne plantation, in the ear and 
unshucked, one yoke of black oxen, named Joe and Rolly, two 
wagons and seventeen head of fat hogs,’’ &c., ‘‘ of the aggre- 
gate value of five hundred dollars, and the sum of one hundred 
dollars for his damages,’’ &c., ‘‘ and that execution do issue 
therefor and that a writ of possession issue for the said property 
as above described ;’’ Held, That the judgment did not conform 
to the verdict and was therefore erroneous. 


3. Under our statutes, a party plaintiff suing the administrator of a 
deceased intestate, may make himself a witness to prove an in- 
dependent fact, not involving a ‘‘transaction or communication” 
with the deceased ; but he cannot be permitted to prove the sig- 
nature of the deceased to a bill of sale which covers the trans- 
action and through the proof of which he alone can recover in 
his action as plaintiff—more especially is this so when there is 
some conflict of evidence as to such signature. 

4. The words ‘‘ transactions or communications’’ as used in the statute 
embrace every variety of affairs which form the subjects of ne- 
gotiations or actions between the parties, and include every 
method by which one can derive impressions from the conduct 
or language of the other. 


5. The retention of personal property by the vendor aftera sale is 
prima facie evidence of fraud, and the evidence to rebut such 
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presumption is an explanation of the retention by showing that 
it is consistent with the deed, or is unavoidable, or is temporary, 
or for the reasonable convenience of the vendee. 


6. The laws of the State, (McC’s. Dig., 582,) provide the manner of 
proving the insolvency of an estate. It is only upon the finding 
of a County Judge in pursuance of law that an estate can be 
declared insolvent. An attempt to prove such insolvency in any 
other manner is nowhere authorized by our laws. 


7. Creditors of an intestate have their right to question the fraudulent 
transactions of their debtor by proper proceedings in the courts. 


8. The better rule is not to permit the representative of an estate to 
question such transactions for the benefit of creditors. 


¥ 


Appeal from the Circuit Court for Jackson County. 


This was an action in repleven, commenced in January, 
1884, in Jackson county, by John H. McKinne, the plain- 
tiff below, against Thomas Holliday, the appellant and de- 
fendant, for a lot of corn, fat hogs, a yoke of oxen and two 
wagons. The declaration alleges that the value of such 
property was five hundred dollars, and claims “a return of 
said property, or its value, and the sum of five hundred 
dollars for its detention as damages for the wrongful tak- 
ing and detention of the same.” Defendant gave the neces- 
sary bond and retained possession of the property. 

The defendant pleaded five pleas: 

First. A disclaimer of possession, and denial of any in- 
terest in the property as an individual, except as an heir at 
law of E. K. Holliday, deceased, to whose estate the prop- 
erty belonged. 

Second. General issue as an individual. 

Third. That he held the property in the declaration 
mentioned only as administrator of the estate of E. K. 
Holliday, deceased. 

Fourth. General issue, as the administrator of the estate 
of E. K. Holliday, deceased. 
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Fifth. That the property was never the property of the 
plaintiff, but was the property of the defendant’s intestate, 
at the time of his death, and was in the hands and posses- 
sion of defendant as administrator. 

The counsel for plaintiff moved the court to strike out 
the first, third, fourth and fifth pleas, leaving the second 
plea, general issue, alone. The grounds urged upon such 
motion were: Ist. That the only plea to be pleaded in this 
action is the general issue, and no property or right of pos- 
session in the plaintiffi—property in the defendant and 
right to the possession in the defendant; 2d. And upon 
the ground that the pleas are double ; 8d. That defendant 
is sued in his individual capacity, and cannot set up by 
plea that his possession of the property is as an administra- 
tor of another. 

The motion was granted upon the ground that “ general 
issue covers the other pleas.” To this judgment of the 
court counsel for the defendant duly excepted. 

The cause was tried and there was a verdict for the plain- 
tiff. Counsel for defendant then moved for a new trial for 
the reasons following: 1st. The verdict is against the evi- 
dence ; 2d. The verdict is without evidence to support it, 
and excessive in amount; 3d. The court erred in refusing 
to permit defendant to prove that E. K. Holliday was in- 
debted at the time of the execution of the reputed bill of 
sale,and at the time of his death,and that his estate is still 
indebted ; 4th. In charging the jury, “If you believe from 
the evidence that the paper purporting to have been made 
by E. K. Holliday, who was the owner, was actually made 
by him and given to McKinne, that was a sale by which 
the property was conveyed to McKinne, and it is wrongfully 
detained from him by defendant, and he is entitled to re- 
cover it in this action ;” 5th. In refusing to charge the jury 
as requested by the defendant. 
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The finding of the jury was as follows: “ We, the jury, 
find for plaintiff property to the value of $477.64-100 dol- 
lars and damages to the amount of $100.” 

The judgment entered is in these words: ‘“ Whereupon, 
the court aforesaid, on the day and date aforesaid, at 
the time aforesaid, did render judgment in favor of 
said plaintiff against said defendant, that the said 
plaintiff recover of the property mentioned in the 
declaration, to wit: Five hundred bushels of corn in 
crib on the McKinne plantation, in the ear and un- 
shucked, and one yoke of black oxen, named Joe and 
Rolly, two wagons and 17 head of fat hogs, marked two 
splits in one ear and an over and under-bit in the other, of 
the aggregate value of five hundred dollars, and the sum of 
‘one hundred dollars for his damages, and one hundred and 
ninety-two and 67-100 dollars costs, to be levied of the lands, 
tenements, goods and chattels of the defendant, and that 
execution issue therefor, and that a writ of possession issue 
therefor.” 

On the motion for a new trial the court ordered “ that 
if the plaintiff would enter a remittitur of the one hundred 
dollars damages recovered by him in the aforesaid judg- 
ment, that the said motion should be denied, and the said 
plaintiff then and there agreeing to enter said remittitur, 
said motion was denied and refused, to which decision 
the said defendant by his attorneys did then and there ex- 
cept.” 

From the judgment so entered the defendant appeals to 
this court. 

The errors assigned are as follows: 1st. The court 
erred in striking out the Ist, 3d, 4th and 5th pleas of the 
defendant, on plaintiff’s motion ; 2d. In entering judgment 
for five hundred dollars worth of property against defend- 
ant, when the jury only found a verdict for four hundred 
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and seventy-seven and 64-100 dollars worth of property ; 
3d. In rendering judgment against the defendant for the 
property in controversy, as there was no verdict finding the 
specific property in favor of the plaintiff, nor any verdict 
indicating what property the jury found tor the plaintift ; 
4th. In overruling defendant’s motion for a new trial; 5th. 
In permitting J. H. McKinne, the plaintiff, to testify as to 
the handwriting of E. K. Holliday, deceased, the defendant 
claiming to hold the property in dispute as administrator 
of E. K. Holliday ; 6th. In refusing to permit defendant to 
prove that E. K. Holliday was indebted at the time of the 
alleged execution of the bill of sale to McKinne, the plain- 
tiff; 7th. In refusing to permit defendant to prove that the 
estate of E. K. Holliday was largely indebted, much more 
than the value of the property of the estate, including the 
property in dispute ; 8th. In refusing to permit the defend- 
ant to prove by the witness, E. T. C. Dickenson, that E. K. 
Holliday was indebted to said witness in a large amount 
at the time of the alleged execution of the bill of sale to the 
plaintiff, and at the time of his death, and that the estate 
of E. K. Holliday was still indebted to witness in a large 
amount; 9th. In that portion of its charge to which de- 
fendant excepted ; 10th. In refusing to give the jury, as re- 
quested by defendant, the special instructions marked 1st 
and 2d.” 


Lidden & Carter for Appellant. 
John W. Malone for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


The first error alleged is that the court erred in strick- 
ing out the first, third, fourth and fifth pleas on the plain~ 
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tiffs motion. The first plea was a disclaimer of possession 
of the property, and a denial of any interest in the same, 
except as an heir at law of one E. K. Holliday, deceased, 
to whose estate the property belonged. The second plea was 
the general issue. Third, that he held the property 
claimed as administrator of the estate of E. K. Holliday, 
deceased. Fourth, general issue as the administrator of 
such estate. Fifth, that the property was never the prop- 
erty of plaintiff, but was the property of the intestate at 
his death and was in the hands of defendant as administra- 
tor. The statute of this State, (McC.’s Digest, 862, $12.) 
in relation to the matter of pleas in such actions, is as tol- 


lows: “ The defandant may plead that he is not guilty of 


the premises charged against him, and this plea shall put 
in issue, not only the right of the plaintift to the posses- 
sion of the property described in the declaration, but all 
the wrongful taking and detention thereof.” This is the 
only statutory provision in relation to the plea in such case. 
Under such plea of the general issue tlie defendant can 
give any evidence of special matter which amounts to a de- 
fence to the plaintiff's cause of action. The plaintiff, to 
recover, must show right of possession in himself, and evi- 
dence of his want of property or right of possession is ad- 
missible under such plea. Under this statute, under the 
plea of not guilty, the defendant may give evidence of any 
special matter which amounts to a defence to the plaintifi’s 
cause of action. In such actions the plaintiff can only re- 
cover upon the strength of his own right of possession. 
Sparks vs. Heritage, 45 Ind., 66 ; Lane vs. Sparks, 75 Ind., 
278; Yandle vs. Crane, 13 Kansas, 344; 5 Wait’s Actions 
and Defences. p. 494, §19; Richardson vs. Steele, 9 Neb., 
483 ; Child vs. Child, 13 Wis., 17. 

In Loomis vs. Foster, 1 Mich., 165, it is said that “ the 
general issue, not guilty, puts in issue every fact stated in 
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the declaration necessary to sustain the plaintiff’s action, 
and not the detention only.” 

In Gibson:vs Mozier, 9 Mo., 256, the court held that 
“under the plea of not guilty evidence is admissible to 
show that the plaintiff is not entitled to the possession of 
the property replevied, and that a deed, under which the 
property is claimed, is void.” 

The pleas were properly stricken out. 

The second error assigned is as follows: “The court erfed 
in entering a judgment for five hundred dollars worth of 
property against defendant, when the jury only found a 
verdict for four hundred and seventy-seven and sixty-four 
one-hundredths dollars wortli of property.” The verdict of 
the jury on the trial was as follows: “ We, the jury, find 
for the plaintiff property to the value of $477.64-100 dol- 
lars, and damages to the amount of $100.” This verdict 
ayas in writing, signed by the foreman of the jury. Upon 
this verdict, the court entered judgment as follows: 
“ Whereupon, it is considered by the court that the plaintiff 
recover of the defenlant the property mentioned in the 
declaration, to-wit: five hundred bushels of corn in crib 
on the McKinne plantation, in the ear and unshucked, one 
yoke ot black oxen, named Joe and Rolly, two wagons, 
and seventeen head of tat hogs, marked two splits in one 
ear, over and under-bit in the other, of the aggregate value 
of five hundred dollars, and the sum of one hundred dol- 
lars for his damages and $190.62-100 dollars, for his costs 
in this behalf expended, to be levied of the goods and 
chattels, lands and tenements of the said defendant, and to 
the said plaintift rendered, and that execution do issue 
therefor, and that a writ of possession do issue for the 
said property as above described.” The plaintiff remitted 
the sum of one hundred dollars given in the verdict for 
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damages, and in consequence thereof a motion which had 
been made by the defendant for a new trial was denied. 

The judgment as entered by the court does not follow 
the verdict of the jury ; they find that the plaintiff recover 
“ property,’ not “the property” in the declaration de- 
scribed, of the aggregate value of five hundred dollars, but 
“property” of the value of $477.64-100 dollars; the judg- 
ment is for a sum twenty-five dollars and thirty-six 
cents greater than the amount found by the jury, and au- 
thorizes an execution for such amount. The judgment 
further authorizes “‘a writ of possession to issue for the 
said property,” as described in the declaration. No prop- 
erty is described in the verdict, yet the judgment is, that 
the plaintiff have a writ of possession for the property de- 
scribed in the declaration. 

The judgment does not conform to the verdict, and is, 
therefore, erroneous. There is an entire want of identifi- 
cation. There is nothing in the verdict toshow what prop- 
erty is subject to the writ of possession which is author- 
ized to be issued. Patterson vs. The United States, 2 
Wheaton, 221; Eason vs. Miller & Kelley, 18 S. C., 381; 
Thompson vs. Lee, 19 S. C., 489 ; Jenkins vs. Richardson, 
6J. J. Marshall, 441 ; Ridenow vs. Beekman, 68 Ind., 236 ; 
Noland vs. Leech, 10 Ark., 504; Hanf. vs. Ford, 37 Id., 
545; Young vs. Lego, 38 Wis., 206. 

The third assignment of error is covered in what we 
have said above with reference to the second assignment. 

The fifth assignment is as follows: “ The court erred in 
permitting J. H. McKinne, the plaintift, to testify as to the 
handwriting of E. K. Holliday, deceased, the defendant ~ 
claiming to hold the property in dispute as administrator 
of E. K. Holliday.” 

The evidence of John H. McKinne was as follows: “I 
am plaintiff in this suit; I knew E. K. Holliday in his 
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life time; E. K. Holliday is dead; I know his handwrit- 
ing.” Here the plaintiffs attorney handed witness a bill 
of sale of the property in controversy, and asked the wit- 
ness: “Is the signature to that bill of sale the handwrit- 
ing of E. K. Holliday?” To this question the attorney 
for the defendant did, then and there, object, because E. K. 
Holliday was dead, and the defendant claimed to hold the 
goods and chattels involved as administrator of said E. K. 
Holliday, and that it was not competent for the witness, 
who was the plaintiff in the case, to testify to any trans- 
action or communication he might have had with the de- 
ceased. But the court did, then and there, overrule said 
objection, and permitted the witness to answer said ques- 
tion, to which ruling ot the court the attorney for the de- 
fendant did, then and there, except. The witness then an- 
swered the question: “ The signature is the handwriting 
of E. K. Holliday, deceased.” The question as to whether 
McKinne was competent to prove the signature to the bill 
of sale is raised by this exception. The statute provides 
“that no party to such action or proceeding, nor any per- 
son interested in the event thereof, * * * shall he ex- 
amined as a witness in regard to any transaction or commu- 
nication between such witness and the person at the time of 
such examination deceased,” &c., &c. The bill of sale al- 
leged to have been signed by the deceased transferred the 
title of the property therein mentioned to the plaintift ; 
was not such transfer the very transaction which consum- 
mated the right of the plaintiff to the recovery, and upon 
which, alone, he based his right of action? The word 
transaction is defined to mean “the doing or performing 
any business, the management of an affair.” There was 
some conflict in the evidence in regard to this signature to 
the bill of sale. One witness testifies: “I cannot swear 
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positively that the signature is the handwriting of E. K. 
Holliday; it looks like it,and to the best of my knowledge 
and belief it is his handwriting.” 

T. R. Holliday, a witness for the defendant, then said 
with reference to the signature: “I am familiar with the 
handwriting of E. K. Holliday ; don’t think the signature 
to this bill is the signature or handwriting of E. K. Holli- 
day ; that the E. K. H. appears to be the handwriting of 
E. K. Holliday, but the balance of the name does not favor 
his handwriting, but may be accounted for by his sickness 
the last year of his life.” Thomas Holliday says upon this 
point: * The signature to this paper ” (the bill of sale) “ is 
not the handwriting of E. K. Holliday.” E. T. C. Dicken- 
son says: “If I had come across this paper anywhere I 
would have said the signature to it was E. K. Holliday’s, 
but will not swear positively to it now; lvoks like his 
handwriting.” E. J. Barkley testified: “I knew E. K. 
Holliday in his life time; I am familiar with his signature ; 
the signature to the bill of sale now shown me is like E. K. 
Holliday’s signature; like all of them I ever saw; I have 
seen him write.” C. W. Davis testified: “This signature 
is a good deal like the signature of E. K. Holliday, but I 
cannot recognize it as his signature. This signature differs 
from the signature of E. K. Holliday ; he never, in any sig- 
nature of his I ever saw, joined the K and H; he only joined 
the E and K; this does not look like the signature I have 
usually had trom E. K. Holliday. The main difference is 
that the E K & H are all joined together.” There was no 
witness to the bill of sale, which concluded as follows: 
“In witness whereof, I have set my hand and seal this 
the 9th day of October, 1883, A. D. E. K. Holliday 
(seal).” 

It seems to us that the proof of signature to the bill was 
proving the very “transaction,” or proving both the acts 
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and doings of the plaintiff and the defendant, which 
amounted to consummating the sale of the property by 
the defendant to this plaintiff. The sale of the property 
and the execution of the bill of sale was the “ transaction,” 
and the proof of the bill of sale was proof of the transac- 
tion. 

In Holeomb vs. Holeomb, 95 N. Y., 316, the court, in its 
opinion, says: “Transactions and communications embrace 
every variety of affairs which can form the subject of nego- 
tiation, interviews or actions between two persons, and in- 
clude every method by which one person can derive impres- 
sions or information from the conduct, condition or lan- 
guage of another.” It is true that a party may testify to 
an independent tact, not involving a “ transaction or com- 
munication,’ but he can hardly be permitted to prove the 
signature of a deceased person to a bill of sale which covers 
the transaction, and through which he alone can recover in 
his action as plaintiff. We are of the opinion, therefore, 
that the testimony of the plaintiff was in contravention of 
the statute in relation to the admission of such evidence. 

The sixth, seventh and eighth assignments of error are to 
the ruling of the court in refusing the defendant the right 
to prove that the estate of the intestate was largely indebted 
to creditors, and that such indebtedness existed at the time 
of the making of the bill of sale and still continued at the 
time of his death. That such indebtedness amounted to 
much more than the value of the property of the estate, in- 
cluding the property in dispute. 

The evidence shows that the bill of sale was executed on 
the 9th day of October, 1883, and Holliday died about the 
third day of December the same year; that Holliday died in 
possession of all the property mentioned in the bill of sale ; 
that the plaintiff was never in possession of it; that E. K. 
Holliday used and dispused of the property as his own; 
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that he sold a lot of the same corn to Dickenson ; that he 
oftered to sell the oxen and one of the wagons. The attor- 
ney for the defendant claims that these circumstances, un- 
less sufficiently explained by the plaintiff, rendered the sale 
fraudulent and void as against the creditors of the estate, 
and that the defence might be made by the administrator, 
and that the property became assets of the estate in the 
hands of the administrator to pay the creditors. 

It is well settled that where a vendor continuously re- 
mains in possession of goods and property, it is, as against 
creditors, evidence of fraud to be rebutted by the vendor, 
and more especially where such transfer of title is made in 
secret, or without publicity. Visible, notorious, open pos- 
session of personal property is the usual way of determin- 
ing the title to it. 

Thecase of Edwards vs. Harben, Executor of Tempest 
Mercer, 2 Term R., 587, seems to be the leading case upon 
this subject. Mercer offered a bill of sale of his goods, 
stock in trade, &c., to Harben as security for a debt due 
from Mercer to him. Harben refused to take such security 
unless he was permitted, at the expiration of fourteen days, 
if the debt should remain unpaid, to take possession of 
such goods and sell them to satisfy his debt, returning the 
surplus on such sale to Mercer. To this Mercer agreed, 
and executed a bill of sale. Possession of the goods, by 
the delivery of one cork screw, in the name of the whole 
property, so included in the bill of sale, was taken by Har- 
ben. The property remained in the possession of Mercer 
until the time of his death, which was within the fourteen 
days mentioned in the bill of sale. Immediately Harben, 
before the expiration of the fourteen days, entered, took 
possession of the property and sold it. Mercer died intes- 
tate. Edwards brought a suit against Harben, he also 
being a creditor of Mercer, in which he charged Harben, as 
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executor, in his own wrong. The question was, whether 
this bill of sale was fraudulent and void, as being on its 
face absolute, and being unaccompanied by the delivery of 
possession. On the hearing, the court determined it was 
fraudulent, and say: “On this case two questions arise: 
First. Whether this bill of sale be void or not, and sec- 
ondly, if void, whether defendant, by having taken these 
goods under the bil] of sale, made himself liable de son tort.” 
It was held by the court that unless possession accompa- 
nies and follows the deed it is fraudulent and void as against 
creditors. The court say: “The first question came before 
the court in the last term in the case of Bamford vs. Baron, 
on a motion for a new trial from the Northern Circuit, and 
after hearing the case argued, we thought it right to take 
the opinion of all the Judges upon it. Accordingly we 
consulted with all the Judges, who are unanimously of 
opinion that unless possession accompanies and follows the 
deed, it is fraudulent and void. [ lay stress upon the words 
‘accompanies and follows,’ because I shall mention some 
cases, where, though possession was not delivered at the 
time, the conveyance was not held to be fraudulent.” The 
judge cites cases where the possession of the vendor was 
consistent with the terms of the deed. This principle, the 
judge says, has been long settled, and never seriously ques- 
tioned. He further says “ it was settled by Lord Coke, in 
2d Bulstrode, so far as to declare that an absolute convey- 
ance, or gift of a lease for years, unattended with posses- 
sion, was fraudulent. But if a deed or conveyance be con- 
ditional, then the vendor’s continuing in possession does not 
avoid it, because by the terms of the conveyance, the ven- 
dor is not to have the possession till he has performed the 
condition.” 

In Hamilton vs. Russell, 1 Cranch, 310, Chief Justice 
Marshall delivering the opinion of the court, cites the 
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above authority approvingly, and says: “ This court is of 
the same opinion. We think that the intent oi the statute 
is best promoted by that construction, and that fraudulent 
conveyances, which are made to secure to a debtor a bene- 
ficial interest while his property is protected trom his cred- 
itors, will be most effectually prevented by declaring that 
an absolute bill of sale is itself a fraud, unless possession 
‘accompanies and follows the deed.’” This rule, as thus 
laid down by the Chief Justice, in this case, has, since that 
time, been followed in the Federal Courts, while some of 
the State courts have established this rule, yet in many 
States it has been modified. 2 Kent’s Com., 13 Ed., p. 521. 

But this question has been settled by this court, and in 
the modified form, in the case of Gibson vs. Love, 4 Fla., 
217, where the court, after citing the authorities very fully, 
and quoting from many of them, concludes as follows: 
“We conclude, then, by saying that we think the court be- 
low, on the trial of this case, erred in instructing the jury 
that the question of fraud upon which they were to pass 
was a question of mere intention. The retention of per- 
sonal chattels, after a sale is prima facie evidence of fraud, 
and the appropriate evidence to rebut the presumption is 
not the proof of the general good faith of the grantor, but 
an explanation of the intention, to show either that it is 
consistent with the deed, or is unavoidable, as in the case 
of a ship at sea, or is temporary, or for the reasonable con- 
venience of the grantee.” Under this decision the court 
has settled this question, and pronounced the rule to be in 
such cases that the retention of personal chattels, after a 
sale, by the vendor, is prima facie evidence of fraud. Un- 
der this rule the property mentioned in the bill of sale, in 
possession of the intestate at the very time of his death, and 
passing into the hands of the administrator, became legal 
assets to be administered by him. Holland vs. Cruft, 20 
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Pickering, 321; Stewart vs. Kearney, 6 Watts, 453, Welsh 
vs. Welsh, 105 Mass., 229; Danzey vs. Smith, 4 Texas, 411; 
Buehler vs. Gloninger, 2 Watts, 226; Williams on Execu- 
tors, marg. p. 679. 

The administrator offered to prove by himself that “ the 
estate of E. K. Holliday was largely indebted, much more 
than the value of all the property of the estate, including 
the property in suit.” He also offered to prove by the wit- 
ness, Dickenson, that the intestate, Holliday, “ was, at the 
time of the alleged execution of the bill of sale to plaintifi, 
and at the time of his death, indebted to said witness in a 
large amount, and that his estate was still indebted to the 
witness in a large amount.” 

To the introduction of this evidence objection was made 
an the court sustained the objection. The counsel for the 
defendant excepted to the ruling of the court and assigns it 
as error. 

We can see no error in the Circuit Judge’s rulings on this 
question. The creditors were not parties to the action, nor 
was the defendant, as administrator, defending in their sev- 
eral behalfs. Had the plaintiff fully proven his case, and 
rebutted the prima facie fraud, he would be entitled to 
his judgment, notwithstanding that the estate of the intes- 
tate was insolvent. 

Chapter 122, McClellan’s Digest, page 582, of the laws of 
this State, provides the manner and mode of proving that 
an estate is insolvent. The executor or administrator must 
file a written suggestion of such insolvency in the office of 
the Judge of the County Court in which letters testamen- 
tary or of administration shall have been granted. The 
Judge then makes an order requiring such executor or ad- 
ministrator to file a true schedule of the amount of said 
estate, consisting of the available funds, choses in action, 
and other eftects, including the real estate. It is only upon 


168 SUPREME COURT. 








Thomas Holliday v. John McKinne—Opinion of Court. 








the finding of the County Judge under this statute that an 
estate can be declared insolvent. Anattempt to provesuch 
insolvency in a court upon a trial of a cause of this charac- 
ter is nowhere authorized by our law. In some States the 
statutory regulations permit the introduction of such evi- 
dence, and it is there held that the administrator is the 
trustee of the creditor, but the better rule is not to permit 
the representative to question such transfers for the benefit 
of creditors. Creditors of the intestate have their right to 
question the fraudulent transaction of their debtor by proper 
proceedings in the courts. 
Judgment reversed and a new trial granted. 


Mr. JusTIcE RANEY concurring : 


Upon the last errors (the 6th, 7th and 8th,) assigned and 
discussed my views are as follows: 

I. The question whether a defendant can assert his own 
fraudulent attempts or acts against his creditors in defence 
of an action brought by his fraudulent grantee is one upon 
which there is much doubt. It has been held in Virginia, 
Thomas vs. Soper, 5 Munt., 28, where the action was deti- 
nue for slaves which the grantor retained possession of, 
and in Maryland, Dorsey vs. Smithson, 6th H. & J., 61, 
(see also 5 Md., 44,) where likewise the part of the prop- 
erty sought to be recovered in the action of replevin 
brought against the vendor’s executor, had not been in the 
plaintiff's possession, and in Texas, Heeser vs. Kreeka, 29 
Texas, 450, where the vendor remained in possession of the 
chattels, that the defence could not be made. In Springer 
vs. Drosch, 32 Ind., 486, sastaining Findley vs. Cooley, 1 
Blf., 262, and overruling Welby vs. Armstrong, 21 Ind., 
489, it was decided that a contract for the sale or convey- 
ance of property to hinder or delay creditors is illegal as 
to creditors only, and as between the parties and as to all 
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others than creditors, it is legal and valid, and can be en- 
forced in all its terms as any other contract. In Clemens 
vs. Clemens, 28 Wis., 637, it is held that a conveyance of 
land or sale of personal property, or an executory agree- 
ment in relation thereto, made for the purpose of hinder- 
ing or delaying creditors, though void as to creditors, is valid 
as between the parties; and the maxim “ ex turpe causa non 
oritur actio ;” and “ in pari delicto potier est conditio defenden- 
tis,” do not apply to controversies at law or in equity grow- 
ing out of such conveyance, sale or agreement. In Smith 
vs. Hubbs, 10 Me., (1 Fairfield,)71, A. furnished goods to 
B. at request of C., to hold and sell in the name of C., un- 
der a fraudulent arrangement between the three to protect 
the goods from attachment of B.’s creditors. In a suit 
brought by A. against C. to recover the price of the goods, 
it was held that it was competent for C. to allege and prove 
the fraud in defence of the action, yet in Ellis vs. Hig- 
gins, 32 Me., 34, Ellis brought a writ of entry against 
Higgins and read a deed of warranty from H., who offered 
to prove that the deed was made and recorded fraudulently 
to secure the land trom his creditors, but the otter was re- 
jected. ‘ Between parties to fraud,” says.the opinion, “the 
law renders no aid to either. The title, though by a fraudu- 
lent deed, passed from the tenant to the demandant. The 
statute does not declare it to be void. If it had been a 
contract to convey, it could not have been enforced. It 
was an actual conveyance. It passed the title without any 
aid from the courts.” In Andrews vs. Marshall, 43 Me., 272, 
48 Id., 26, it is held that if a fraudulent vendor or grantor 
parts with all his interest in the property conveyed to 
his vendee or grantee, the law affords him no aid and 
equity, no relief in reclaiming it. The grantee here was a 
mortgagee, and his right of action againt a trespasser was 
sustained. In Pennsylvania, in Murphy vs. Hubert, 16 
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Penn. St., 50, ejectment was brought by the grantee on a 
deed made to defraud creditors, and it was held he could 
recover. “It is not the plaintiff that asks the aid of the 
court, but the defendant. The plaintiff's title is good. At 
law the defendant has no defence whatever. Were the 
ease in equity on bill for injunction * * the chancellor 
would refuse relief when it appeared that defendant, who 
asked the aid of the court, had been guilty of a fraud in at- 
tempting to screen his property from the just claims of 
creditors. * * He would leave the party to his remedy 
at law, where the plaintiff would be entitled to recover on 
the well settled principle that although the deed was void 
as to creditors, yet the title is valid as between the parties.” 
* * «The defendant claims that being in possession dif- 
fers this from the cases ruled, but this is not so,as is shown 
in the cases cited and on principle. If it were, it would 
nullify the rule.” The same doctrine is practically held as 
to personal property in Buehler vs. Gloninger, 2 Watts, 
226. 

In New York, in the case of Nellis vs. Clark, 20 Wend., 
24, and 4 Hill, 424, (A. D. 1838 and 1842,) it was held that 
recovery could not be had ona promissory note given in 
part consideration of a fraudulent conveyance of land, 
upon the principle that when a contract is entered into for 
fraudulent or illegal purposes, the law will leave both par- 
ties where it finds them, and will not aid in disturbing 
what has been executed or carried into effect, and as 
to such parts as remain executory it will not compel 
the contractor to perform his engagements or pay damages 
for non-performance. See also Niven vs. Best, 10 Barb., 
369. In the case of Moseley vs. Moseley, 15 N. Y., 334, 
(A. D. 1857) where the defendant was in possession and 
claimed to have made a parol purchase of the land from Jo- 
seph Moseley, and paid the consideration, and it was at- 
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tempted by him to show that the plaintiff’s deed from Jo- 
seph was made to defraud his creditors, it was held that 
this could not be done. Denio, C. J., delivering the opin- 
ion, said: “ It was formerly understood to be the law that 
contracts and conveyances made with a view to hinder and 
defraud creditors were nevertheless valid and binding be- 
tween the parties to such contracts and conveyances. Jack- 
son vs. Garnsey, 16 John., 189 ; Osborn vs. Moss, 7 Id., 161 ; 
1 Blackfd., 262; Fairbanks vs. Blackington, 9 Pick., 93. 
* * In Nellis vs. Clark, the rule was departed trom by 
a decision which restricted the doctrine to executed convey- 
ances,” * * * Enough of the ancient principle is left 
to determine this case. The deed * is an executed convey- 
ance which the grantor could never be heard to question in 
a court of justice on the ground that it was executed in 
fraud of creditors. The defendant is not a creditor; * * if 
he has any claim to the subject of the suit it is one taken 
under his father, and he can claim no right which the gran- 
tor was estopped from setting up.” Jackson vs. Garnsey 
was an ejectment brought upon a deed which the court said 
may have been and probably was executed for the purpose 
of defrauding a creditor of the grantor and without other 
consideration than one merely colorable. In Osborne vs. 
Moss the case of Hawes vs. Leader (Cro. Jac., 270, Yelv., 
196,) is reterred to as an answer to the defence. In that 
case the intestate made a grant of his goods to B. by fraud 
between him and B. to cheat creditors, and he kept posses- 
sion of the goods and died. B. sued the administrator for 
the goods, and the administrator pleaded the covin and fraud 
and the statute of Elizabeth, declaring such grants, gifts, 
&e., void against creditors. On demurrer the plea was held 
bad on the ground, among others, that the deed, though 
void against creditors, remained good against the party and 
his administrator. In Massachusetts, in Fairbanks vs, 
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Blackington, 9 Pick., 93, it was held that if a person se- 
cures property to his children in fraud of his creditors, the 
fraud in this transaction is no defence to an action brought 
by the children against a person who has received and 
agreed to account to them for the property. The original 
transaction, though void as against the father’s creditors, is 
binding on the parties to it and valid as to all persons ex- 
cept the creditors; and in Drinkwater vs. Drinkwater, 4 
Mass., 353, it was held that an administrator cannot de- 
fend any real action brought against him in that capacity 
by any one claiming as a purchaser trom his intestate, 
whether the purchase was bona fide or fraudulent as to 
creditors : and in the Oriental Bank vs. Haskins, 3 Met., 
332, it was held that conveyances fraudulent as to creditors 
and those fraudulent as to subsequent purchasers are both 
voidable only and not void. See also 7 Met., 520. In 
South Caroliua, in the case of Broughton vs. Broughton, 4 
Rich., 491, (A. D. 1851) it was held that a grantor who ex- 
ecutes a conveyance to defraud his creditors is bound there- 
by, and in an action against him by the grantee or his heirs 
to recover the land will not be allowed to show the fraud of 
the grantee and himself, the want of real consideration, tlie 
intention of the parties that the title should not pass, for 
the purpose of either invalidating the deed or availing him- 
self of the maxim in pari delicto, &c. “It isa mistake to 
suppose, says the court, that the parties being in pari delicto 
the court will refuse the remedy demanded by the plaintifts. 
The deed as between the son and father is perfectly: good. 
The defendant by a stern, but a proper policy of the law, is 
excluded from proof which would show the fraud. He is 
in this respect the actor; his fraud silences and estops him 
from averring against the deed.” The possession had re- 
mained in the grantor till his death and had never been 
changed and the action was by the heirs of the grantee who 
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had not been in possession. In Caston vs. Ballard, 1 Hill, 8. 
C., 406, A. D. 1833, the title, (says Goldthwaite, J.,in 8 Por- 
ter, 358,) was never in any manner conveyed to Caston, but 
remained in Ballard during the whole time, and B. could 
have recovered the slaves, if the facts of the case are truly 
stated. In the case of Roden vs. Murphy ef a/., 10 Ala., 
804, Roden sued Murphy and others for taking from his 
possession and carrying away two slaves. The detence was 
in effect that the deed under which Roden claimed was 
made by Jacobs, the intestate, to defraud his creditors, and 
that Jacobs was permitted to retain possession of the slaves 
for more than two years after the debt pretended by the 
deed to be secured was due, and up to the time of his death, 
that Rogers, as executor of Jacobs, proved the will and took 
the slaves into his possession as the estate of J., and reported 
the estate insolvent and it was so declared. Rogers 
resigned and Murphy was appointed administrator, 
&e., and as such received the slaves from R., and 
as such retains them. “Considering the deed as 
operative by its delivery, it is the settled law of 
this court,” says the opinion, “ that the administrator of 
the grantor, no more than himself, can insist on the ques- 
tion of fraud with the grantee. We held in Martin vs. 
Martin, 6 Ala., 367, that an administrator could not assert 
a title against the admission of his intestate with respect 
to slaves, although the slaves themselves might possibly 
have been subjected by creditors of the intestate to their 
demands. The same principle governs the case of 
Rochelle vs. Harrison, 8 Porter, 352, and it is admitted in 
5 Ala., 192, 81, and 4 Ala.,521. In view of these decis- 
ions, it is evident the pleas permit no available bar, and 
that the party, as administrator, is estopped from denying: 
the title his intestate has created.” In 27 Ala., 348, the 
court say: “ The deed is only void as to creditors, whose 
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debts are delayed, hindered, &. Neither party to it can 
say itis void tor fraud.” As I understand Rochelle vs. 
Harrison, if the contract passes the title a recovery can be 
had by the grantee, but if it is merely executory and de- 
pendent on some act to be subsequently performed by either 
party, and no title passes, possibly such would not be the 
rule. It is not assumed that possession of the slaves had 
actually been delivered, but that R. was at least estopped, 
by acknowledging a hiring, under his hand and seal, from 
denying it. In Lawton vs. Gordon, 34 Cal., 36, a convey- 
ance of real estate, made and received for the purpose of 
defrauding the creditors of the grantor, is held to be good 
between the parties, and as to all the world except the 
creditors of the grantor, and to be good against subse- 
quent purchasers from the grantor unless they buy without 
notice and for a valuable consideration. In Flower vs. 
Cornish, 25 Minnesota, 473, the action was to establish the 
claim of the plaintiff as owner of the mortgage and_ notes, 
to proceeds of property covered by the chattel mortgage. 
The mortgagor remained in possession of the mortgaged 
chattels until he made a general assignment of his effects, 
and then he placed his assignee in possession of the mort- 
gaged property, and the property was sold. The assignee 
claimed that the mortgage was fraudulent as against the 
mortgagee’s creditors, and that he was entitled to the pro- 
ceeds. It was held that neither the mortgagor nor his as- 
signee could raise the question, but only the creditors of 
the former as such and not by virtue of any provisions of 
the assignment, but wholly independent of it, 

In Arkansas, in Payne vs. Bruton, 5 Eng., 53, it was 
held upon the presumption that the law will not aid to en- 
force an executory contract made to defraud creditors, that 
one who held an absolute bill of sale of property from 
another, made for the purpose of defrauding the latter’s 
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creditors, but without consideration, could not maintain 
replevin for the property ; nor trover, in Georgia, in Good- 
wyn vs. Goodwyn, (20 Ga., 600), where there was no de- 
livery made and no consideration paid. In New Jersey, 
the doctrine that a note given for property transferred to 
defraud creditors cannot be enforced in the hands of the 
payee against the maker, is maintained. Church vs. Me- 
nir, 33 N. J. L., 318. In Kentucky the same doctrine is 
advanced in Norris vs. Norris’ Adm’r,9 Dana, 318, and 
admitted and asserted in Tennessee, in 10 Yerg., 228, and 
held in New Hampshire, in Cross vs. Brown, 51 N. H., 
486, where it was shown that the avails of the note trans- 
ferred were needed to pay the deceased transferrer’s debt. 
See Abbott vs. Tenney, 18 N. H., 109. 

The theory of the New Jersey court, and other courts 
agreeing with it, is that as long as anything remains to be 
done to put the grantee in enjoyment of what his bill of 
sale or contract calls for, the law will not aid him; and 
this upon the principle that the courts should not in any 
manner aid a fraud, either to put a grantee in possession or 
to recover it for a grantor. They contend that these 
transactions were fraudulent as between the parties at the 
common law, and that the statute of Elizabeth was merely 
declaratory of part of the common law, so far as it related 
to creditors. On the other hand it is the contention of the 
Wisconsin, and other courts, taking a contrary view, that 
as between the parties the transactions were always good 
at common law and assailable only by the creditors at- 
tempted to be defrauded ; either that the familiar axioms 
quoted above did not apply, or that the grantor and his per- 
sonal representatives were estopped to suggest the fraud ; 
some courts holding this even as to purely executory con- 
tracts, and others only as to those where the instrument 
passed the legal title, though the possession was withheld. 
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The class holding that the defence of fraud upon creditors 
cannot be raised, argue that not only is it against the com- 
mon law to permit it, but that the grantor should not be 
permitted to say the deed is good as against his creditors, 
when they assail it or seek to reach his property, and yet in 
the next breath to allege as against his grantee, and for his 
own protection, that it was intended as a fraud upon his 
creditors, and is, therefore, not good as to the grantee. 
There are strong reasons in favor of both rules. It cannot, 
however, be denied that the doctrine of the New Jersey class 
of cases isadeparture. A careful review of the authorities 
shows this, and the weight of authority is against them. 
Nor am [I satisfied that it is not the more wholesome rule 
that the grantorshould be estopped to say that his deed or 
absulute bill of sale, the case apparently before us, is a 
fraud on creditors. This will operate as a protection 
against such a claim being made against a valid deed, and 
it is not going far to say that he who will make a traudu- 
lent deed to defeat his creditors will not hesitate long, if 
good opportunity offers, before corruptly attempting to de- 
feat his meritorious grantee by making it appear that his 
really valid and honest deéd was an attempted fraud upon 
his creditors. Let the legal title stand where he places it, 
so far as he and his heirs are concerned. This I believe is 
the best rule, Creditors have their own remedies. 

II. In so far as the question of admitting evidence of the 
insolvency of the estate is concerned, I do not think the 
Circuit Judge erred in refusing to admit it. Independent 
of statutory regulation permitting it, the general and best 
established rule is that such insolvency does not authorize 
an administrator, as such, to question the transfers and acts 
of his intestate made or done in fraud of creditors. In some 
States it is allowed, but accordiig to Mr. Bump, only by 
virtue of statutes conferring the authurity, which is cer- 
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tainly the case as to some of the States he mentions, if not 
all of them. Bump on Fraud. Conveyances, 438, note 2. 
In the following cases it is held that the administrator can- 
not question such transfers: Marler vs. Marler, 6 Ala., 
867; Roden vs. Murphy, 10 Ala., 804; 24 Ala., 513; 
Winn vs. Barnett, 31 Miss., 653 ; Crosby vs. DeGraffenreid, 
19 Ga., 290 ; Coltraine vs. Causey, 3 Ir. Eq., 246; Osborne 
vs. Moss, 7 John., 161; Brown vs. Finley, 18 Mo., 375; 
George vs. Williamson, 26 Mo., 190; Jordan vs. Fenno, 13 
Ark., 593; Ellis vs. McBride, 27 Miss., 155. In Shears 
vs. Rogers, 3 B. & C., 96, the defendant executor was also 
the fraudulent assignee of the lease, and he was held to hold 
it as assets. Of course creditors of the intestate may ques- 
tion the transaction by proper proceedings. 





S. W. Busu, Truster, APPELLANT, vs. CHARLES 8, Apams, 
APMINISTRATOR, APPELLEE. 


1. If the part of an answer excepted to is relevant, or can have any in- 
fluence in the decision of the suit either as to the subject matter 
of the controversy, the particular relief to be given, or as to the 
costs, it will not be held impertinent. 

2. An exception for impertinence must be supported in tote, and will 
fail if it covers any part of the answer which is relevant and ma- 
terial. 

3. An exception for impertinence cannot be taken to some of the ma- 
terial allezations of a particular defence, and exclude other ma- 
terial avermenis of the same defence. All the material allega- 
tions or paragraphs of the same defence must stand or fall to- 
gether. 

4. Allegations of an answer will not be struck out as impertinent, un- 
less it is especially clear that they are wholly immaterial or irrele- 
vant. Where they are not clearly impertinent they should be re- 
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tained, and the court may do justice between the parties in the 
imposition of costs, at a subsequent stage in the cause. 


5. Where a person mortgages his land to secure the debt of another 
and dies, and the land is an asset of his estate, the mortgage is 
within the statute of non-claim, and must be presented to the 
administrator or executor within the statutory period to avoid 
the bar of such statute against an enforcement of the lien of the 
mortgage. 

6. The pendency of a suit of foreclosure at the death of such mortga- 

\ gor is not a presentation or exhibition of the claim, within the 
meaning of the statue of non-claim ; nor does a revivor of the 
suit against the personal representative after the statutory period 
has run, constitute a legal presentation, no effort at reviving hav- 
ing been made within such period. 


7. Ifa vendee of land, remaining in possession, buys in an outstanding 
incumbrance, he will not be permitted to set up an adverse title 
under it. The purchase enures to the benefit of the vendor’s title, 
and the vendee can only abate the unpaid purchase money, or in 
case he has paid this, recover the amount he has expended by 
action on the covenant broken or other proper remedy. 


Appeal from the Circuit Court for Duval county. 


On January 19, 1876, the appellant filed his bill, alleging 
the making of a promissory note by one Kellogg, payable to 
appellant, as trustee,and that John S. Adams, the testator, 
became guarantor for the payment thereof, and to secure 
the payment thereof he, the testator, made a mortgage of a 
certain piece of land to appellant, Mrs. Adams joining there- 
in for the purpose of relinquishing her dower. A copy of 
the mortgage deed is annexed. The bill prays a reference 
to ascertain the amount due, and that a short day may be 
named for the payment of said amount, and in default of 
payment the mortgaged premises may be sold to satisfy the 
same “in such manner as to your honor may seem meet 
and proper, and in the event of such sale being necessary by 
the non-payment of the amount so ordered to be paid that 
all the interest of the defendant * * * may be absolutely 
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debarred and foreclosed of and from all equity of redemp- 
tion * * ,” and for a judgment for the balance remaining 
unpaid, for further relief and for a subpeena. 

The copy of the mortgage recites that the note is guar- 
anteed by the testator, and covenants to pay the same and 
all costs, charges, &e. 

On the 19th day of January, 1876, a subpcena issued, re- 
turnable to the succeeding February rules, and was served 
on the 27th day of January. At the February rules, 1876, 
(February 7th,) a decree pro confesso was entered by the 
clerk for want of appearance, and on the 12th day of the 
same munth Judge Archibald referred the case to a mas- 
ter to report the amount due on the note to the plaintiff, 
‘‘ and to tax to him his costs of this suit, and the defendant 
is to pay unto the plaintiff what shall be reported due to 
him tor such principal and interest, and costs, and there- 
upon the said plaintiff shall release and reconvey the said 
mortgaged premises, or such interest as he may have there- 
in,” and in default of the defendant “paying * * by 
the time appointed, * * the said defendant is from 
thenceforth to stand absolutely debarred and foreclosed of 
and from all equity of redemption of, in and to the mort- 
gaged premises.” On the 21st the master made a report of 
the amount due, and the clerk’s and his own costs. 

No further proceedings appear to have been taken until 
July 23, 1884, when the complainant suggested the death 
ot John S. Adams, and moved that the cause be revived 
against John 8. Driggs, as administrator de bonis non, cum 
testamento annexo, and that such administrator show cause 
why the cause should not be revived against him. Notice 
of the motion is acknowledged. Judge Baker, of the 
Fourth Circuit, being unable to act, it was heard before 
Judge Vann, of the Third Circuit, who made an order re- 
viving the cause against Driggs, as such administrator, a 





180 SUPREME COURT. 








Bush, Trustee, v. Adams, Administrator—Statement of Case. 








copy of his letters as such having been filed, and it ap- 
pearing from the same that the executrix had died. 

On July 23, 1884, a subpoena issued to Driggs, as such 
administrator, returnable to rule day in August, to answer 
the bill of complaint exhidited against him by the com- 
plainant, and it was served the next day, and he appeared 
on the 4th day of August. 

On September 1st he answered, acknowledging that he 
is the administrator of the estate of John S. Adams, and 
stating that the transaction mentioned in the bill trans- 
pired during Adams’ life-time, and that he does not, of his 
own knowledge, know anything touching the same, and 
can, therefore, neither admit nor deny the allegations of the 
bill, and “that upon information and belief, the indebted- 
ness set up in the bill has been paid, and the mortgage sat- 
isfied in full,” followed by the usual general denial. The 
plaintiff filed a general replication on the 18th of Septem- 
ber. 

On October 6, 1884, Driggs, Adm’r, &c., filed a petition 
praying leave to file an annexed “supplemental plea.” 
‘the annexed paper is styled, in its body, a * supplemental 
answer,” and it sets up, * by way of supplement to the an- 
swer heretofore filed,” that after the decease of J. 8. A., 
letters testamentary were iluly granted to Ellen F. Adams, 


on the 19th of June, 1876, and that on November 24th, of 


the same year, she published in a newspaper in Jackson- 
ville “ notice of her appointment, and notice to creditors to 
exhibit their claims within the time prescribed by law, ac- 
cording to the statute in such cases made and provided ; 
that the said Ellen departed this life on or about the 5th of 
June, 1878, and on July 30, 1878, this defendant was duly 
appointed by the said County Judge administrator de bonis 
non of said es ate, and immediately published notice of his 
appointment and to creditors, according to the statute in 
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such case made and provided ; and that to the best of this 
defendant’s knowledge, remembrance and belief, the claim 
set up in the complainant’s said bill was never exhibited 
to the said Ellen F., or to this defendant, until more than 
two years after this defendant was appointed administrator 
de bonis non, and gave notice thereof as aforesaid.” It is 
sworn to as true to best of defendant’s knowledge, informa- 
tion and belief. 

On March 5, 1885, leave was granted to “ file plea.” 

The record shows that on January 5, 1885, there was 
filed by complainant an affidavit, made before a Florida 
Commissioner in Boston, Mass., that “the mortgage, * * * 
which was in his posession was lost or mislaid, so that the 
same is not within his knowledge, custody or control, and 
that a substantial copy is appended hereto.” A copy from 
the records of clerk’s office of Duval county, certified by 
the clerk, is appended. ; 

On March 10, 1885, the defendant filed an answer to the 
bill, alleging: 

That the transaction alleged occured in the life-time of J. 
8. A., and that defendant does not know, of his own know!l- 
edge, anything touching the existence of the promissory 
note, nor of complainant’s trust relation thereto; that he 
knows nothing whatever of the alleged guaranty, nor of the 
execution of the mortgage by J. S. A., and therefore he de- 
mands strict proof by complainant of all said matters and 
things alleged in the bill. 

“ Answering said bill upon information and belief,” he 
says that if J. S. A. did guarantee the payment of said 
promissory note, or if Kellogg retused to pay it, no notice of 
the non-payment was given to Adams, and “ that, as he is 
advised and believes, and so charges the fact to be, the said 
Adams was not and never became liable to pay said note, 
according to the tenor thereof, and according to the true in- 
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tent and meaning thereof, as provided for in said alleged 
mortgage ;” that (upon information and belief) if the mort- 
gage was executed and the debt not paid at maturity, and 
notice of non-payment was given to Adams, the debt was 
satisfied in full and discharged in the life-time of Adams. 

Defendant is now, and has been since July 30, 1878, ad- 
ministrator, &c.; that on July 23, 1884, an original sub- 
peena in chancery was sued out in this cause, and served on 
him on the next day; that J. S. A. died while a resident of 
Duval county,on April 23, 1876, and his will was probated 
in the County Court of said county on June 19, 1876, and 
Ellen F., his widow, and executrix named therein, duly 
qualified as such executrix, and as such executrix, on the 
23d of November, 1876, gave notice to all creditors, lega- 
tees and persons entitled to distribution, by advertisement 
in the Daily Florida Union, a newspaper then published in 
the city of Jacksonville, of said county and State, published 
once a week tor four consecutive weeks, the first publica- 
tion thereof being on the 24th day of November, 1876, that 
their claims and demands would be barred at the expira- 
tion ot two years unless their said claims and demands were 
exhibited within the said two years, and that the notice 
would be pleaded against them. 

[That detendant is advised and believes, and upon such 
information and belief states the fact to be that the claim 
or demand sought to be asserted in and by said bill was 
never presented to said E. F. A., executrix, as aforesaid, or 
otherwise exhibited as a claim or demand against said es- 
tate in the life-time of said E. F. A.; that no proceedings 
whatever were had or sought to be had by motion or peti- 
tion in this court, or otherwise, upon the said suit in the 
life-time of said J. 8S. A., after the decree filed herein ; that 
since the death of J. S. A. no proceedings whatever by re- 
vivor or otherwise were had or sought to be had by mo- 
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tion, petition or otherwise against said E. F. A., as execu- 
trix or otherwise, in or upon or concerning said suit, or 
mortgage, or debt, supposed to be evidenced thereby. 

Further answering: That since the death of E. F. A., 
who died June 6, 1878, the claim or demand sought to be 
asserted, or claimed to be evidenced by said mortgage, was 
never presented to defendant, nor otherwise exhibited as a 
claim or demand against said estate ; that defendant had no 
knowledge whatever that the indebtedness sought to be as- 
serted existed or was claimed to exist; nor did he know 
that any suit or proceeding in respect to said mortgage or 
debt alleged to be evidenced thereby was claimed to exist 
or to be pending until he was served with a writ, purport- 
ing to be a subpeena, to answer the bill of complaint here- 
in, as shown by the original process of file herein. ] 

That on August 6, 1875, John 8. Adams sold and con- 
veyed to E. H. Mason and T. Ritchie, by two deeds, each 
with full covenants of warranty, (which have been duly re- 
corded,) an undivided half interest in and to the lands em- 
braced in the alleged mortgage, and subsequently Ritchie’s 
interest was sold and conveyed to Harriet J. Mason, wife 
of E. H. Mason; and thus E. H. Mason and wife became, 
and are now seise and possessed, and are now in the actual 
possession of an undivided interest in said land. 

(Defendant, upon information and belief, charges the 
fact to be that within less than one year before the original 
process of subpcena was issued to him as administrator de 
bonis non, the said E. H. Mason, who was then and is now 
a resident of Duval county, desiring to negotiate a loan 
upon the predicate of said undivided interest * * so 
acquired by himself and wife, an abstract of title to his 
said interest was required to be made up, and the inquiry 
disclosed the presence upon the record ot said alleged 
mortgage not cancelled or satisfied of record, and there- 
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upon, as this defendant is informed and believes, and 
charges the fact to be, the said Mason, himself or agent, 
put himself in correspondence with the said complainant 
in reference to said alleged uncancelled mortgage; where- 
upon, said Mason, while so holding the lands upon which 
said indebtedness was claimed to create a lien, by purchase 
either to himself directly or to another for him, for some 
inconsiderable sum, largely less than the face value thereof, 
acquired all the right, title and interest of complainant in 
and to the said pretended mortgage indebtedness, and the 
pretended mortgage security ; and so it is the said Mason, 
holding an undivided interest in said lands, became, or 
sought to become, also the beneficial owner and holder of 
said mortgage indebtedness, if the same was an existing 
_indebtedness at the time it was sought to be transferred 
by said complainant to Mason. And defendant says that 
if said pretended indebtedness was a valid subsisting in- 
debtedness at the time it was so transferred to said Mason, 
the sole operation and effect of said transter was to extin- 
guish the incumbrance created by said mortgage on said 
lands, the said Mason being thereby remitted to his action 
on said covenants for the sum so paid by him to extinguish 
said incumbrance. | 

The answer is sworn to by defendant as true of his own 
knowledge, except as to matters that are therein stated on 
information and belief, and as to those he verily believes it 
to be true. 

On the 10th of March, aforesaid, an order requiring fur- 
ther testimony as to the re-establishment of the mortgage 
was made. 

On April 2, 1885, the plaintiff, after obtaining leave of 
the court, filed exceptions to the answer filed March 10th. 

The portions of the answer excepted to are those in- 
cluded in brackets. The ground of exception to each por- 
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tion is impertinence, and it is prayed that they be struck 
out, 

On May 4th the exceptions were set down by plaintiff 
for a hearing. 

On June 17, 1885, the plaintiff suggested, upon the 
record, that Driggs had been removed, and Chas. 8S. Adams 
appointed administrator, &c., in his place; and on the 23d 
of the same month an order was made that the cause pro- 
ceed in the name of said Adams, as such administrator. 

On June 23d an order overruling the exceptions was en- 
tered, and on July 7 the plaintiff appealed from such 
order. 

The petition of appeal is confined to this order, and does 
not allege error outside of it. 


Geo. Wheaton Deans for Appellant. 
A. W. Cockrell ¢ Son for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


This case comes before us on an appeal from an order 
made by a Circuit Judge, sitting in chancery, overruling 
exceptions to an answer. The ground of the exceptions is 
impertinence. 

If matter not material, as a defence or which is irrele- 
vant to the case made by the bill, is stated in an answer it 
will be struck out, on exception being taken thereto, as im- 
pertinent. Sommers vs. Torrey, 5 Paige, 54. Chancellor 
Kent, in Hood vs. Inman, 4 J. C. R., 437, held upon excep- 
tions to an answer, that pleadings should consist of aver- 
ments or allegations of facts, stated with as much brevity 
and precision as possible; not of inference or argument; and 
that impertinence in pleadings consists in setting forth what 
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is not necessary to be set forth, as stuffing them with reci- 
tals and long digressions as to matters of fact wholly imma- 
terial. Thesubstance of a power of attorney was accurately 
stated in the bill, and the answer set it up, in haec verba, not 
changing the legal effect as given in the bill. To set out 
at length the power was held impertinence, the defendant 
not being requested to do so. An answer or a bill ought 
not ordinarily to so set forth a deed; it is sufficient to set 
up so much thereof as is material to the point in question. 
The other exception was to matter held to be argumenta- 
tive, rhetorical, irrelevant, and, consequently, impertinent. 
The same chancellor in another case held the best rule for 
ascertaining whether matter be impertinent is to see 
whether the subject of the allegation could be put in issue, 
or be given in evidence between the parties; also that an 
answer ought not to go out of the bill to state what is not 
material or relevant to the case made by the bill; that long 
recitals, stories, conversations and insinuations tending to 
scandal are impertinent ; and likewise facts not material tor 
the decision. Woods vs. Morrel, 1 J. C. R., 103. If the 
matter of an answer is relevant or can have any influence in 
the decision of the suit either as to the subject matter of 
the controversy, the particular relief to be given or as to 
the costs, it is not impertinent. An exception for imperti- 
nence must be supported in foto, and if it includes any part 
of the answer which is relevant and proper the exceptions 
must fail altogether. VanRensselaer vs. Brice, 4 Paige, 
173; 1 Beavan, 571; 2 Tennessee Chan., 595-6; 1 D.C, 
P. & P., 352. An exception to an answer for impertinence 
will be overruled if the expunging of the matter excepted 
to will leave the residue of the clause which is not covered 
by the exception either false or wholly unintelligible. 
Such an exception will not lie to that part of an answer 
which refers to and explains the meaning of an annexed 
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schedule, without including the schedule also. McIntyre 
vs. Trustees of U. College, 6 Paige, 289. Where an excep- 
tion for impertinence would mutilate the answer if allowed, 
by breaking up sentences or clauses which ought to stand, 
or fall together, it should be disallowed. Franklin vs, Kee- 
ler, 4 Paige, 382. A few unnecessary words in an answer 
do not render the pleading impertinent, except where they: 
will lead to the introduction of improper evidence by put- 
ting in issue matters which are foreign to the cause. 
Gleaves vs. Morrow, 2 Tenn. Chan. Repts., 592; Hawley 
vs. Wolverton, 5 Paige, 522. In Wood vs. Mann, 1 Sum- 
ner, 578, Judge Story held impertinence to be any matters 
not pertinent to those points which are properly before the 
court for decision at any particular stage of the cause, and 
struck out as such part of answer traversing the allegation 
of citizenship in the bill, such defence being properly mat- 
ter of a plea in abatement. In Mozena vs. Bruckner, 3 
Tenn. Chan., 161, allegations of the answer which, though 
capable of sustaining an independent action, were not 
proper matters of set off to the bill, even by cross bill, were 
struck out as impertinent. See also Spaulding vs. Fersell, 
62 Me., 319. 

It isa well established rule, however, that allegations 
will not be struck out as impertinent unless it clearly ap- 
pears that the matter is wholly immaterial or’ irrelevant. 
If matter is erroneously struck out as impertinent the error 
is irremediable; whereas, on the other hand, if it is not 
struck out the court may do justice between the parties in 
the imposition of costs. Story’s Eq. Pldgs., $267. As to 
the first exception in Hood vs. Inman it was remarked by 
the chancellor that the objections to unnecessary folia may 
be taken on the taxation of costs. ‘The court,” says the 
vice-chancellor, in Davis vs. Cripps, 2 Y. & C., 443, “ in 
cases of impertinence ought, before expunging the matter 
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alleged to be impertinent, to be especially clear that it is 
such as ought to be struck out of the record, for this reason, 
that the error on one side is irremediable; on the other, 
not. If the court strikes it out of the record, it is gone, 
and the party may then have no opportunity of placing it 
there again; whereas, if it is left on the record, and is 
prolix or oppressive, the court, at the hearing of the cause, 
has power to set the matter right in point of costs. * * 
It ought to be clear to demonstration that the matter com- 
plained of is impertinent, before that which, if wrong isirrem- 
ediable, is done.” Parker vs. Fairlie, 1S. &8., 295; 1 Turner 
& Russell, 362. The court should always give the answer 
a liberal consideration on the point of. irrelevancy and 
consider whether it can have any real and proper influence 
upon the suit, having regard to the nature of it as made 
by the bill; and if the matter is relevant or can have any 
influence in the decision of the suit, either as to the sub- 
ject matter of the controversy, the particular relief to be 
given, or as to costs, it is not impertinent. If the matter 
may be material the exception will not be allowed ; it must 
be clear that the matter cannot be material to the defend- 
ant’s case. 1J.C0.R, 106; 4 Paige, 174, 177 ; Chapman 
vs. School District, 1 Drady, 108; Tucker vs. Cheshire R. 
R. Co., 21 N. H., 29; Notes to Equity Rules, 26 and 61, 
in Jones’ Rules of Federal Practice. 

These principles are the test by which the complainant’s 
exceptions are to be tried. The parts of the answer to 
which the exceptions respectively apply are enclosed in 
brackets in the statement of the case. 

The theory upon which counsel for complainant founds 
his first exception to the paragraphs covered thereby, is 
that the statute of non-claim does not apply to a claim se- 
cured by mortgage, in so far as the enforcement of the 
claim against the property mortgaged is concerned. It is 
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not asked, he says, that the representative of the estate 
pay anything, but is only desired that he appear, if he de- 
sire, and defend the suit. | 

It is settled that lands of an intestate or testator are in 
this State assets in hands of an administrator or executor, 
and that a mortgage upon real estate is not a conveyance 
of the legal title, but only a specific lien upon the property. 
The title is divested only by a sale under a decree of a 
competent court, and the mortgagor as against an ordinary 
mortgagee holds the legal title and possession subject, how- 
ever, to the mortgage lien until such sale is consummated. 
Sanchez vs. Hart, 17 Fla., 507; Willard vs. Whitlock, 18 
Fla.. 156; McMahon vs. Russell, 17 Fla., 698. 

Upon the death of Adams, the testator, the possession 
of, real estate, which is the subject of this controversy, 
passed as assets to his executrix, if it had not been pre- 
viously conveyed or disposed of by him. Of course the 
conveyance of an undivided half of the land mentioned in 
the paragraph covered by the second exception is not to be 
considered now. In the hands of such executrix, or any 
succeeding representative, the land was subject to the mort- 
gage lien, and such executrix or representative pending the 
administration was an indispensable party to any proceed- 
ing to enforce the claim or foreclose the mortgage. After 
a caretul consideration of the authorities which we have 
been able to find bearing upon the subject, the conclusion 
we reach is that when by law lands are assets of an estate, 
and the mortgagor dies without having disposed of the 
parcel mortgaged, and it is a part of his estate, the statute 
of non-claim, as usually framed, is as applicable in its re- 
quirements to the preservation of the lien of the mortgage 
against. the parcel of land as it is to the preservation of the 
claim against the general assets in case the mortgage secu- 
rity should prove inadequate. The cases which might upon 
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a superficial view be thought to hold differently will be 
found upon close inspection to recognize the above rule. 
They are cases where the title to the property had previ- 
ously to the mortgagor’s death passed to a stranger against 
whom the holder of the mortgage claim was enforcing the 
mortgage, or where the mortgaged property did not upon 
tle mortgagor’s death become a part of his estate, as where 
it was homestead property; or where one has mortgaged 
his property to secure the debt of another, and the latter 
has died, and it is sought by the former to defeat the mort- 
gage by reason of a failure of the creditor to present the 
claim to the representative of the deceased within the stat- 
utory period. Graham vs. Vining, 2 Tex., 433; Duty vs. 
Graham, 12 Texas, 427; Ellison vs. Halleck, 6 Cal., 386 ; 
Ellis vs. Polhemus, 27 Cal., 350; Sichel vs. Carillo, 42 Cal., 
493; Schadt vs. Haffe, 45 Cal., 433; Harp vs. Callahan, 
46 Cal., 222. 

The purpose of the statute of non-claim is to re- 
quire a presentation within the period it prescribes of 
all claims against the estate of the decedent, in order 
that the representative may know what they are, provide 
promptly for their payment, and turn over the balance 
of the estate to the heirs and distributees or devisees 
and legatees, discharged from and quieted as to all 
claims not so presented accruing in the decedent’s life-time. 
A failure to present within the statutory period a claim ac- 
cruing against the decedent in his lifetime does not merely 
postpone its payment to those claims presented, but it vir- 
tually destroys it and operates pro tanto to the advantage of 
the beneficiaries of the estate. Amos vs. Campbell, 9 Fla., 
187. The statute applies to all “debts and demands of 
whatever nature against the estate of any testator or intes- 
tate,” and the notice is to all “creditors,” &. The fact 
that a particular portion of the land of the decedent’s estate 
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has been pledged by him in his life to the payment of a 
debt or demand has not been made an exception upon the 
requirements of the statute as to presentation. The fact 
that a mortgage is an instrument entitled to record, or has 
been actually recorded, makes no difference. Constructive 
notice, if we may use such a term in this application, is not 
sufficient; a judgment against a decedent is as much within 
the statute as an open account or a promissory note. Where 
the claim is in existence at the time of the decedent’s death, 
and does not arise until after (as in May vs. Vann, 15 Fla., 
553, and Gibson vs. Mitchell, 16 Fla., 519,) the statute ap- 
plies to the enforcement of it as against the estate. If it 
applies to judgments which are a lien upon all the real es- 
tate, as it does, (Union Bank vs. Heirs of Powell, 3 Fla., 
195, 197; Ready vs. Thompson, 4 Stew. & P.. 52,) we 
cannot see why it should not hold as to a lien upon part of 
the land. The policy of the legislature requires action upon 
the part of the creditor to preserve his claim, and want of 
such action does not find a substitute in the mere knowl- 
edge, though actual, of the administrator or executor in any 
case. Fillyau vs. Laverty, 3 Fla., 106 ; Sanderson vs. San- 
derson, 17 Fla., 852; Ellison vs. Allen, 8 Fla., 206; Jones 
vs. Lightfoot, 10 Ala., 17. 

It is further contended in support of the first exception 
that the pendency of the suit of foreclosure against the tes- 
tator, John S. Adams, in his life, and the subsequent re- 
vivor under the 388th Equity Rule isa sufficient compliance 
with or answer to the statute of. non-claim. Looking at the 
parts of the answer excepted to we find their substance to 
be that no revivor proceedings against Ellen F. Adams, his 


_ executrix, were had in her life-time; that the claim was never 


presented to her; that she died June 6, 1878, and the claim 
was never presented to Driggs, administrator cum testamento, 
and that he had no knowledge of it or of the suit against 
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the testator until he was served with the subpeena on July 
24,1884. If these were all the allegations in the answer 
upon the subject of a non presentation under the statute of 
non-claim, there would hardly be any room for a discussion 
ot it, nothing even to base the presentation of views made 
by counsel for appellant upon, for in the allegations em- 
braced by such exception there is no allegation of any pub- 
lication of notice under the statute, nor any statement of 
when Mrs. Adams qualified as executrix, or Driggs as ad- 
ministrator cum testamento. A party cannot except to some 
of the material allegations of a particular defence and thus 
cut oft the defendant trom other equally material averments. 
The separate paragraphs constituting one defence must stand 
or fall together. They cannot be thus separated. Frank- 
lin vs. Ruter, supra. Inthe paragraph of the answer im- 
mediately preceding the first one included in the first ex- 
ception it is alleged by Driggs, who made the answer, that 
he is and has been since July 30, 1873,such administrator ; 
that the testator’s will was admitted to probate in the 
County Court of Duval county June 19, 1876, he having 
died April 23, 1876, and that the executrix on the 23d of 
November, 1876, gave the notice to all creditors, legatees 
and persons entitled to distribution, by advertisement in the 
Daily Florida Union, a wewspaper then published in the 
city of Jacksonville, in said county,(which notice was pub- 
lished once a week for four consecutive weeks, the first 
publication being on the 24th day of said month,) that 
their claims would be barred at the expiration of two years 
unless presented within that period. 

The argument by counsel of the point now under consid- 
eration, as well as the one as toa mortgage claim not be- 
ing within the statute of non-claim, lias not excluded, but 
has assumed a publication; and the applicability of the 
statute as a defence cannot properly be argued unless a 
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compliance with it by the representatives of the estate is 
assumed. There is, we may remark, a very radical differ- 
ence between the statute of our State and that of Alabama 
upon the point of publishing the notice for presentation of 
claims. Here it is an indispensable element of the bar 
which the statute was designed to create, as all our decis- 
ions indicate ; it is a proviso in the statute. In Alabama 
the provision as to publication is not a proviso, and is 
held to be merely directory, and the statutory period 
begins to run from the grant of letters, though no 
publication be made. Thrash vs. Sumwalt, 5 Ala., 14, 
considering the point as argued, and assuming as has been 
done in the argument without finally committing ourselves, | 
that no further publication by Driggs, as administrator 
cum testamento annexo was necessary, and that after the 
death of the executrix the statute resumed its course from 
the time of the qualification of Driggs. We do not think 
that a revivor of the suit on July 23d, 1884, with service 
of subpeena the next day, as referred to by the part of the 
answer excepted to and shown by the record, is a timely 
presentation. In Ellison vs. Allen, supra, it is held that 
the bar begins to run from the expiration of the four weeks 
publication of the notice. Over seven years and a half 
elapsed after the expiration of the four weeks notice be- 
fore the service of the subpcena on Driggs, and the same 
period before, as appears by the record, there was even a sug- 
gestion of Adams’ death. In the meantime the complainant 
has remained entirely inactive. 

The mere pendency of a suit at the testator or intestate’s 
death, has nowhere, so far as our investigation has 
disclosed, been held to be a presentation of a claim under 
the statute of nen-claim. In Fillyau vs. Laverty, supra, 
Judge Hawkins, speaking tor the court, said that mere 
13 
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knowledge upon the part of the executor or administrator 
of the existence of the claim was not enough ; that the 
party holding the claim must pursue some measures to pre- 
sent his demand and not remain passive or sleep upon his 
right, but that the bringing of a suit in equity or action at 
law would be regarded as equivalent to an actual presenta- 
tion, and in Ellison vs. Allen, where a defendant after the 
service of process in an action instituted against him died, 
and the plaintiff afterwards, before the expiration of the 
time limited by the statute for the presentation of claims 
to the administrator asked for and obtained an order for ‘a 
sci. fa., to make the administrator a party, it was held that 
the order thus obtained was equivalent to and dispensed 
with an actual presentation of the claim. In the opinion, 
after noticing approvingly the views announced by Judge 
Hawkins, it is remarked that in the absence of proof that 
due diligence had been exercised, or where there is ground to 
suppose that notice of the demand had been intentionally 
suppressed, the court would not hesitate to enforce the bar ; 
but where it is made manifest, as in that case, that the 
claimant has exercised the utmost diligence by demanding 
continuously, from term to term, the process of the court, 
it would ill comport with justice and equity that he should 
be barred of his just rights by two rigid an adherence to 
the letter of the law. The plaintiff had here at seven dif- 
ferent terms obtained orders for original, alias and pluries 
writs of sci. fa. The last writ was served after the expi- 
ration of the statutory period. 

In the case before us there has been no diligence, but an 
entire want of it; not even an effort or an intention to re- 
vive the suit during seven years and a half is shown ; more 
perfect, if not persistent, passiveness could hardly be shown. 
If there was anything to bring it within the principle of 
the case of Ellison vs. Allen, we should feel it to be our 
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duty to do so, yet we think that the doctrine of the latter 
case is as liberal as the terms and policy of the statute will 
sustain. In Alabama service of a previous writ within 
the statutory period, and on which a non-suit was taken, 
was held in a subsequent action not to be a sufficient pre- 
sentation. Bigger vs. Hutchins, 2 Stewart, 445, and in 
Jones vs. Lightfoot, 10 Ala., 17, where a sci. fa. was issued, 
but never returned, it is said that service of a scire facias 
upon a personal representative to revive either a judgment 
or a suit in progress within the time would be a presenta- 
tion, but that the effect of the attempt to revive the suit 
by scire facias, instead of by bill of revivor, need not be 
considered, and that as the bill of revivor was not filed till 
after such period had expired, the plea of the bar was good; 
in Travis vs. Tartt, 8 Ala., 574, that where a creditor 
omits to proceed within the period against the personal 
representatives of one deceased, (a defendant,) and omits 
also to present his claim, the bar is good ; and in Garrow 
vs. Carpenter, 1 Porter, 359, where the case of Bigger vs. 
Hutchins, is not altogether commended, though it may be in 
Jones vs. Lightfoot, a revival against an administrator of a 
suit begun against the intestate and prosecuted until abated 
by the production of an order of insolvency, was held suf- 
ficient to take the demand out of the statute. In so far as 
there is anything in these Alabama decisions inconsistent 
with the former décisions of our own court, we are not and 
should not be influenced in reaching our conclusions. There 
is nothing in either which sustains the appellant in view 
of the facts before us. 

The substance of the paragraph covered by the second 
exception is that within a year before July 28, 1884, the 
date of the issue of the subpcena to Driggs, administrator, 
one E. H. Mason, desiring to negotiate a loan upon “his 
said undivided interest in said land,” discovered on the re- 
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cords the mortgage in question uncancelled, and opened 
correspondence with the complainant as to it, and while so 
holding the land acquired the plaintiff’s interest in said 
mortgage security by purchase to himself directly or to 
another for him for some inconsiderable sum, largely less 
than the face value thereof, and that Mason, thus holding 
an undivided interest in the land, became or sought to be- 
come the beneficial owner and holder of said mortgage in- 
debtedness at the time it was sought to be transferred by 
complainant to Mason, and that the effect of the transfer 
was to extinguish the incumbrance and remit Mason to his 
action on “ said covenants.” 

Just preceding the above paragraph is one in which it is 
alleged that on August 6, 1875, the testator sold and con- 
veyed to said Mason, and to one Ritchie, by two deeds, each 
with full covenants of warranty, an undivided half interest 
in the lands, and subsequently Ritchie’s interest was con- 
veyed to Mason’s wife, and thus Mason and wife are now 
seised and possessed, and are now in the actual possession 
of the undivided one-half interest. 

It is evident from what we have said in discussing the 
former exceptions that these two paragraphs cannot be sep- 
arated. The one excluded from the exception shows that 
Mason’s title to part of the land is direct from the testator, 
under full covenants of warranty, and Mrs. Mason’s is from 
the testator through Ritchie. 

A vendee remaining in possession under his purchase 
cannot set up an outstanding title in a third person which 
he may have purchased. Greeno vs. Munsen, 9 Vert., 37; 
Larken vs. Bank of Montgomery, 9 Porter,434. Nor if he 
buys in an outstanding incumbrance will he be permitted 
to set up an adverse title under it against his vendor, but 
the purchase enures to the benefit of the vendor’s title, and 
the vendee can only abate the unpaid purchase money, or, 
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in case he has paid this, may recover the amount he has 
expended in the purchase of the incumbrance by action on 
the covenant broken, or (in Mississippi) assumpsit. The 
vendee cannot use the title or incumbrance purchased to 
the annoyance of him under whose title heentered. Equity 
will also lend aid for remuneration. Delavergne vs. Norris, 
7 John., 858 ; Stanard vs. Eldridge, 16 John., 254; Stew- 
art vs. Drake, 9 N. J. Eq., 189; Devenport vs. Bartlett & 
Waring, 9 Ala., 79; Hardeman vs. Cowan, 10 S. & M., 
486; Champlain vs. Dotson, 18 S. & M., 553; Meadows vs. 
Hopkins, 33 Am. Decis., 140, s. c. Meigs, 181; Fowler vs. 
Cravens, 3 J. J. M., 428; Morgan’s Heirs vs. Boone’s 
Heirs, 4 Monroe, 291. Kirkpatrick vs. Miller, 50 Miss., 
521, 526; Dyer vs. Britton, 53 Miss., 270; Prescott vs. 
Freeman, 4 Mass., 627; Norton vs. Babcock, 2 Metcalt, 
510. 

The real party in interest in the prosecution of this suit, 
so tar as the disposition of this exception is concerned, is 
Mason. He holds, according to the allegations of the an- 
swer which for the purposes of the exception are to be ta- 
ken as true, an undivided interest in the land under full 
covenants of title from the testator, and is in possession ; and 
hence, as against this interest in the land, he cannot enforce 
the mortgage, but his claim is against Adam’s estate for 
reimbursement. To the extent then of preventing a decree 
of sale, and a consequent sale of this undivided interest, 
without saying anything as to Mrs. Mason’s interest, we 
think the allegations covered by the exception taken in con- 
nection with those of the immediately preceding paragraph 
are not impertinent. 

Whether or not there has been in fact, or is in law, upon 
the face of the allegations excepted to, considered either 
alone or in connection with the preceding paragraph, any 
extinguishment or merger of the lien of the mortgage, so 
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far as the interests in the land other than that purchased 
by Mason himself, it is not necessary that we should say 
anything, nor is anything we have said to be taken as hav- 
ing any bearing whatever upon such questions. 

These can be disposed of by the chancellor at the proper 
time. 

From what we have said it is plain that the exceptions 
should have been overruled, on account of covering only a 
part of material allegations as to the same matter, if con- 
sidered as they are really framed ; and if considered as ex- 
tending to all the allegations concerning the same subject 
matter or defences, and from which the argument has not 
been excluded, they should have been overruled for other 
reasons indicated above. 

Where an exception is to an allegation which is both pro- 
lix and immaterial it will be sustaincd. 

The order appealed from will consequently be affirmed, 
and it is so ordered. 








Joun A. MacDonaup, ET AL., APPELLANTS, vs. E. G. 
REHBRER, ET AL. APPELLEES. 


1. A bill in equity, and an injunction issued thereon, is not the proper 
remedy where a municipal corporation has been organized, even 
though it is alleged that such organization was illegal, and that 
it was not so organized in conformity to the law. 


2. When a franchise or an office is usurped an injunction will not lie to 
prevent such usurpation, even though the respondents have not 
entered upon the duties of their office. The remedy is at law, 
by quo warranto, to be invoked after entry into, or exercise of 
authority under and by virtue of their election or appointment. 


Appeal from Circuit Court for Orange county. 
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The facts of the case are stated in the opinion. 


T. E. Wilson for Appellants. 
Alex. St.-Clair Abrams for Appellees. 


The only adequate remedy the orators can have is in a 
court of equity. Otherwise to avail themselves of their 
defense to actions brought against them for taxes, a multi- 
plicity of suits would arise. The doctrine that equity will 
take cognizance of a controversy in order to prevent a mul- 
tiplicity of suits has received a most liberal construction 
by our greatest chancellors. In Brinkerhoff vs. Brown, 
6 Johns. Ch., 166, Chancellor Kent declares that “the prin- 
ciple to be deduced from the cases cited is that a bill 
against several persons must relate to matters of the same 
nature and having a connection with each other, and in 
which all the defendants are more or less concerned, though 
their rights in respect to the general subject of the case 
may be distinct.” 

This case is approved in a later case, the chancellor say- 
ing, “it is a tavorite object of this court to prevent a mul- 
tiplicity of suits.” Robinson vs. Smith, 3 Paige Ch., 222; 
s. c., 24 Am. Dec., 212, 215; see also Chase vs. Searles, 
45 N. H., 519, in which the above is quoted with approval. 

In Carlton vs. Newman, Sup. Ct. Me., August, 1885, (1 
East. Rep., No. 10, p. 597,) the opinion by Virgin, J., con- 
tains a review of the leading cases on this question of mul- 
tiplicity of suits. 

The New York cases are approved in the above opinion, 
and the conclusions of the late learned Mr. Pomeroy are 
adopted as found in 1 Pom. Eq. Jur., $269. 

In $245 of the same work the author classes the condi- 
tions that may exist from which a multiplicity of suits 
may arise, class third being stated in these words: “Where 
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a number of persons have separate and individual claims 
and rights of action against the same party, A., but all 
arise from some common source, are governed by the same 
legal rule and involving similar facts, and the whole mat- 
ter might be settled in a single suit brought by all these 
persons involved as co-plaintiffs, or by one of the persons 
suing on behalf of the others, or even by one person suing 
by himself alone. The case of several owners of distinct 
parcels of land upon which the same illegal assessment of 
taxes has been laid, is one example of this class.” 

The rule is sometimes loosely laid down that an injunc- 
tion will not be granted to restrain parties from acting as 
public officers. But this is on the sole ground that there 
is an adequate remedy at law in testing the right to such 
office. 

Clearly this rule does not apply when such remedy is 
not adequate, or when an injunction would prevent a 
multiplicity of suits. 3 Pom. Eq. Jur., $1345, and cases 
cited. 

In this case a large number of suits must arise if the de- 
fendants are allowed to levy such illegal taxes in order for 
these plaintiffs to maintain their rights in the matter, 
which, by this bill, can be accomplished in a single suit. 

If the doctrine that “avoiding a multiplicity of suits is 
good ground for equity jurisdiction ” has any force in this 
court it would seem that this case falls within the rule. 
See 1 Pom. Eq. Jur., $260; Freeland vs. City, &c.,51 Barb., 
415, 435, and other cases cited. 

It might seem at first glance that there might be ade- 
quate relief by a proceeding in the nature of “ quo warran- 
to,” but an analysis of the action shows that it will not lie 
in this case. 

Quo warranto was an ancient remedy at common law 
against the usurper of an office to inquire by what author- 
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ity he exercised the right. 3 Bl. Com., 262; State vs. St. 
Louis, &c., Ins. Co., 8 Mo., 380. 

This is now obsolete, but the substitute authorized by 
statute has in view the same general purpose. At common 
law it was the proper remedy where there was a corporate 
body de facto which assumed to act as a corporation but 
from some defect in its constitution or creation could not 
legally use the powers it affected to use. Boone on Corpo- 
rations, §162, and cases cited. 

The same doctrine obtains in this State. Robinson et ui. 
vs. Jones ef al., 14 Fla., 256. 

But in the case now before this court the claim of the or- 
ators is that there never existed any such corporation, even 
de facto, such as the defendants claim, and that the latter 
had merely threatened to exercise certain powers as such al- 
leged ofticers. 

Nothing in the bill recognizes any such corporation, 
either de jure or de facto; on the contrary, it distinctly neg- 
atives the existence of any. 

The authorities show conclusively and uniformly that 
quo warranto admits the existence of a corporation. The 
orators denied such existence. 

Hence guo warranto was not open to them as a remedy, 
and if no relief can be had in a court of equity they are 
remediless. 

That the doctrine is well settled that quo warranto will 
not lie against persons claiming office in a corporation when 
no corporation in fact exists. See Boone on Corporations, 
$163 ; State vs. Lehre, 7 Rich. Law, S. C., 234, 324; Peo- 
ple vs. Thompson, 16 Wend., 655. 

And particularly do we rely on Scrafford vs. Gladwin 
Supervisors, 41 Mich., 647, 652. 

There is a clear vital distinction between the case of Rob- 
inson vs. Jones, 14 Fla., 256, upon which alone the appel- 
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lants rely, and the case at bar. In the former case the city 
of Jacksonville was conceded to bea municipal corporation 
de jure ; in the case at bar, we deny that there exists 
even de facto any such municipal corporation as the town 
of Eustis is alleged to be. 

Injunction was the only remedy tor the complainants in 
this State. ‘ 

The statute authorizing the creation of municipal corpo- 
rations limits the power to the inhabitants of villages, towns 
and hamlets. And to make even a de facto corporation 
two-thirds of the qualified electors within the territory to 
be incorporated must be present. It was never designed to 
allow twenty-five citizens scattered over fifteen square miles 
of territory to set up a municipality with power to tax 
property holders. This usurped power they threatened to 
use and the complainants sought to enjoin their so doing. 
There is no analogy between this case and the case of Rob- 
inson et al. vs. Jones et al. Complainants were entitled to 
relief from a menaced injury in the shape of taxation, and 
that relief was properly sought in a court of equity. Chap. 
2047, Acts of 1875, McClellan’s Digest, pp. 245, 246; 2 
High on Injunctions, $1236, p. 809; 2 Dillon on Mun. 
Corp., $923. 

Quo warranto is not the proper remedy. 2 Dillon on 
Mun. Corp., 923, 894. 


Mr. Justice VANVALKENBURGH delivered the opinion of 


the court: 


E. G. Rehrer, George W. Bowen and others, complain- 
ants, residents and citizens of the county of Orange, brought 
their bill of complaint against John A. MacDonaid, pur- 
porting to be the Mayor, and others purporting to be Alder- 
men or Councilmen, and other officers ot the town of Eustis, 
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in the county of Orange, claiming that the said town of 
Eustis was not properly incorporated under the law. They 
ask a perpetual injunction against the defendants, enjoining 
them from performing any acts pertaining to the duties of 
such officers. 

The statute under which the said town is claimed to be 
incorporated (McClellan’s Digest, 245,) reads as follows: 

“ Section 1. It shall be lawful for the male inhabitants 
of any hamlet, village or town in this State, not less than 
twenty-five in number, who shall have the qualifications 
hereinafter prescribed, to establish for themselves a munici- 
pal government with corporate powers and privileges as 
hereinafter provided. 

“*Sectidn 2. Whenever any community of persons shall 
desire to form a municipal corporation under the provisions 
of this act, they shall, for a period of not less, than thirty 
days, cause to be published in some newspaper of the 
county, or by posting in three places of public resort in the 
immediate vicinage, a notice requiring all persons who are 
registered voters, residing within the proposed corporate 
limits, which shall be stated in this notice, to assemble at a 
certain time and place to select otticers and organize a mu- 
nicipal government.” 

The fourth section of the same act provides, that on the 
assemblage at the time and place thus provided, the quali- 
fied electors present, being not less than two-thirds of those 
whom it is proposed to incorporate, shall elect a corporate 
name, and seal, and designate by metes and bounds the ter- 
ritorial limits of the corporation, and shall then proceed to 
elect the officers, &c. 

The complainants charge that the notice published in the 
paper for the assemblance ot the citizens to determine 
whether the town should be incorporated is not in accord- 
ance with the statute, in that eight of the signers 
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thereto were not inhabitants of the town of Eustis; 
that at the meeting thirty-one votes were cast, 
and that the limits of the corporation were 
fixed, embracing an area of about fifteen square miles, 


or some ten thousand acres of land, whereas there reside 
within the limits of the territory so proposed to be incor- 
porated sixty voters, that there were not two-thirds of the 
electors resident in the territory present at such meeting, 
and, therefore, the proceedings were illegal and contrary to 
jaw. The complainants allege that they are residents of 
the territory proposed to be so incorporated, and that they 
cannot be benefited or given protection by any municipal 
government within the territory named. The complain- 
ant, Rehrer, resides two and a half miles from the town of 
Eustis ; Savage more than one mile from the town ; Bowen 
owns land three miles from the town, and Rehrer owns 
Jand three and a half miles from the town, all within the 
limits sought to be thus incorporated. They charge that 
the defendants have organized the corporation and intend 
to levy and collect taxes of and from complainants against 
their will and protest, and, therefore, pray a perpetual in- 
junction. Subsequently, on application of the complain- 
ants, in May, 1884, an injuction was granted as against the 
defendants. 

In June, 1884, the defendants, by their solicitor, filed a 
demurrer to the bill, alleging want of jurisdiction in a 
court of equity. 

On the 17th of June the court overruled the demurrer, 
with leave to the defendants to answer. 

From this judgment the defendants appealed to this 
court. 

But a single question is presented by the pleadings, that 
is, have the complainants sought their remedy in the 
proper court? Can the question raised be reached by a 
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court of equity, or should they have proceeded in a court 
of law through the instrumentality of an information in 
the nature of a quo warranto? 

The bi!l shows the fact that the detendants were elected 
to the several offices of Mayor, Councilmen, Clerk and 
Marshal of the town of Eustis, at a meeting of certain citi- 
zens, held on the 29th day of December, 1883. 

A temporary injunction was granted on the twenty- 
second day ot May, 1884, consequently the officers were 
such de facto at that time. The counsel for appellees, in 
his argument, says that there is nothing in the bill that 
recognizes any such corporation either de jure or de facto. 
The bill names the several defendants upon the ground 
that they purport to be officers of the town of Eustis. It 
gives the notice for a public meeting required by the statute. 
It then alleges that the meeting was held pursuant to said 
notice, on the 29th December, 1883, at which thirty-one 
residents were present, “ who thereupon proceeded to in- 
corporate the town, and at the same meeting pretended to 
elect ” the officers named as defendants. More than four 
months after this election the injunction order was granted 
on motion of the complainants. The affidavit of com- 
plainants upon which this order was granted by the court 
alleges that “they, the defendants, have been attempting to. 
exercise authority as officers of the town of Eustis, greatly 
to the injury of the complainaws, and pray that your 
honor would issue a temporary injunction restraining,” &e. 
In High’s Extraordinary Legal Remedies, sec. 619, it is 
said: ‘“* Where, however, the right to an office or franchise 
is the sole point in controversy the specific legal remedy 
afforded by proceedings in quo warranto is held to oust all 
equitable jurisdiction of the case. Thus, the legality of the 
election of trustees of an incorporated association, and 
their consequent right to exercise the functions pertaining 
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to their office, and to conduct the affairs of the cor- 
poration, will not be determined by bill in chancery, such 
a case being regarded as appropriately falling within 
the jurisdiction of the common law courts by proceedings 
in quo warranto. And since this remedy is applicable the 
moment an office or franchise is usurped, an injunction will 
not lie to prevent the usurpation, even though the respond- 
ent has not yet entered upon the office or assumed to exer- 
cise its functions. In such case the party aggrieved should 
wait until an actual usurpation has occurred, and then seek 
his remedy in quo warranto.” 

In the case of Updegraft et al. vs. Crans, 47 Pa. St., 103, 
the court held that “a bill in equity for an injunction to re- 
strain borough officers from entering upon official duties, 
under an alleged illegal appointment of town council, will 
not lie, though they had not exercised or attempted to ex- 
ercise the duties of their offices; the remedy is at law, by 
quo warranto, to be invoked after entry into, or exercise of 
authority under their appointment.” See also Hullman et 
al. vs. Honeomp, 5 Ohio St., 237; The People vs. Clark, 70 
N. Y., 518. 

It is said in High on Injunctions, $1235, “ that courts of 
equity do not entertain jurisdiction over corporate elections 
for the purpose of determining questions pertaining to the 
right or title to corporate offices since such questions are 
properly cognizable only in courts of law, the appropriate 
remedy being by proceedings at law in the nature of a quo 
warranto. Nor is the fact that relief is claimed upon the 
ground of fraud sufficient to warrant a departure from the 
rule, or to justify a court in such case in granting relief by 
injunction.” Again in $1261 the author says: “ Equity is 
averse to interference by injunction with the formation of 
local governments or municipalities in accordance with law. 
And where proceedings are being had under the laws of a 
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State for the incorporation of a village, property owners 
within the proposed village limit will not be permitted to 
enjoin such organization because the territory in question 
does not contain the requisite population, or because com- 
plainants would thereby be subject to burdens of local gov- 
ernment largely disproportionate to the benefits accruing 
therefrom, or upon the ground of informality in the pro- 
ceedings.” “And a bill for injunction cannot be main- 
tained to have declared null and void proceedings for the 
incorporation of a village, under an act of the Legislature 
for the incorporation of villages, the appropriate remedy in 
such a case being by proceedings in the nature of a quo 
warranto.” 

This court, however, in the case of Robinson vs. Jones, 
14 Fla., 256, has settled this question. The court says: 
“Admitting these two facts, that the defendants are not 
duly incorporated as alleged, and that they are in the ac- 
tual exercise of municipal corporate functions as the city of 
Jacksonville, have the plaintiffs the right to a perpetual in- 
junction against them prohibiting the exercise of the right 
and franchise to be a municipal corporation? What was 
the rule before the code? What is the rule since its en- 
actment? This complaint is against ‘ certain individuals 
for claiming to act as a corporation.’ It is brought by 
other individuals who seek to enjoin the persons so claim- 
ing the right to act, and acting as a corporation from so 
acting upon the ground that they were never duly incorpo- 
rated. Anterior to the code the remedy for this wrong was 
in a court of law, through the instrumentality of an infor- 
mation in the nature of a quo warranto. Such a case de- 
pending entirely upon the solution of a dry legal question, 
the proper and exclusive forum for its determination was a 
eourt of law. The process of injunction could not have 
been invoked even by the Attorney-General in behalf of 
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the State in such a case. 17 Ves., 491; 2 Kent’s Com., 
8th Ed., 347; 24 Ala., 401; 22 lowa,75. Says Chancellor 
Kent: ‘This remedy must be pursued at law, and there 
only.’ It is unnecessary to say anything more as to the 
remedy.” 

The code in this State has long since been legislated out 
of existence, and the law is as above laid down by this 
court, as it existed previous to the enactment of the code. 

The judgment ot the Circuit Court is overruled, and the 
case is remanded with directions to enter final judgment 
sustaining the demurrer and dismissing the bill. 








Urrtan BowpDEN, ET AL., APPELLANTS, vs. CHARLES S. 
ADAMS, APPELLEE. 


Where a part of a street designated on a recorded plat of lots and 
streets, not within any incorporated city or town, is claimed to 
be a public highway, and for upwards of thirteen years such 
part of the street has been enclosed and improved and occupied 
openly and continuously as a portion of private premises, and 
during such period it has not been used as a highway, and it is 
claimed adversely by the occupier, the County Commissioners 
have no power under the statutes to remove the fences or other 
obstructions as a public nuisance. The proper remedy in behalf 
of the public assuming the street to be a public highway, is by 
indictment. 


Appeal from the Circuit Court tor Duval county. 


The appellee alleges in his bill that he is the only child 
and heir at law of John S. Adams, deceased, who died in 
the year 1876, seised and possessed, and in the actual pos- 
session of land deseribed as his homestead and situate in 
Duval county. The land is alleged not to be in an incor- 
porated city or town, and is described practically as fol- 
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lows: Commencing at the intersection of the eastern boun- 
dary of McCoy’s street and McCoy’s creek and running 
thence in a southeasterly direction along said street to the 
western corner of land occupied by one Hatsel P. Green, 
and thence in a northwesterly direction, along the fence on 
the northwestern side of Green’s land to the western 
boundary of what is known as the Townsend land, and 
thence in a southerly and then easterly direction around 
the western and south boundaries of the Townsend land to 
the Fairbanks land, and thence north along the line be- 
tween the Townsend and Fairbanks lands to McCoy’s 
Creek, and thence up the creek to the place of beginning. 
The bill excepts from this description a piece of land in 
the northwestern corner bounded by the said ereek and 
McCoy’s street and occupied by one Bush. This descrip- 
tion of land claimed by the complainant, it will be seen, 
includes the Townsend land, whose acute angle conimences 
on McCoy’s creek, and runs southward. The bill further 
alleges that John S. Adams had been so seised and pos- 
sessed in the year 1871, when he enclosed the land and im- 
proved it as a part of his homestead and planted orange 
trees therein which are growing and bearing fruit, and 
kept the same enclosed continuously up to the time of his 
death and openly claimed the same and asserted exclusive 
ownership, possession and claim thereof, and that, upon the 
death of John 8., the exclusive ownership and possession 
was continued by complainant and now remains in him as 
sule heir at law of John S., and the possession by him and 
his father has been peaceable, open, notorious and adverse 
continuously since 1871. That the defendants, under the 
false pretense that a cvuniy highway, or street, or right of 
way exists upon the premises, have threatened and are 
about to enter upon them and remove the fence enclosing 
14 
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the same, and dig up and remove the orange trees to com- 
plainant’s irreparable damage. It is alleged that no such 
highway, &c., exists, or at any time heretofore existed, and 
that neither the public, nor any one else, have or heretofore 
had at any time any such right of way; and that neither 
the premises, nor any part thereof, have ever been opened 
or used by the public as a highway or street, or been 
granted to the public for the uses of a highway by any 
former proprietor, and such grant or dedication eonsum- 
mated by the assent thereto express or implied on the part 
of the public authorities; nor has such pretended high- 
way or street been at any time laid out or worked or sign 
boards or guide posts put thereon, nor has any responsi- 
bility to open, work or use the same been assumed by the 
public authorities, An injunction is prayed. Helen M. 
Adams swears to the bill, stating that the complainant is 
absent from the State, that she is complainant’s aunt, and 
the sister of John S., and was a member of his family at 
his death residing with him on the homestead, and had 
been long prior thereto, and that she has read the bili and 
that the statements thereof “ are true in substance and in 
fact.” An injunction issued. 

The defendants answered the bill, stating that they 
do not know when John S. Adams died, or whether com- 
plainant is his only child and heir at law, but that John S. 
did not die seised and possessed ot all the land described in 
the bill; admitting that the land is not in an incorporated 
city or town, but stating that they have no knowledge, in- 
formation or belief as to when John S. took actual posses. 
sion of all the land and enclosed the same, but admitting 
that he or his legal representatives did take possession of 
all of it and enclosed the same and set out orange trees. 
They further allege that in 1847 one Winter became seised 
in fee of a body of land lying south of McCoy’s Creek and 
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bounded on the south by the south line of what, is now 
known as Commercial street, and including all the lands 
above mentioned and referred to, as well as others. That 
in 1852 Winter conveyed to Samuel Fairbanks the said 
Fairbanks lands. That in 1845 Winter conveyed to one 
Roberts a lot 105 feet square lying on and bounded on the 
north by the creek, and on the east by astreet 35 feet wide 
between it and the Townsend land, and bounded otherwise 
by Winter’s land. That after these sales Winter died, and 
in 1858, under proceedings in the Probate Court, the resi- 
due of his purchase was sold to one Bowden, who in 1866 
sold and conveyed the same in fee to Miles Price. Record 
of all the aforesaid deeds is alleged. 

That in 1866 Price divided said land into blocks and lots, 
with streets between, and named and opened the streets, and 
made a map and plat thereof showing the blocks and streets 
and had the same recorded in the county records, a copy of 
a part of which plat is annexed to the answer. 

Of the Townsend lot the answer says that Townsend went 
into possession during the life of Winter, but no deed was 
made to him by Winter, nor until after Price had purchased, 
when Price made him a deed expressly reserving in it the 
land in said lot covered by Winter street. The plat shows 
that Winter street, running easterly and westerly north of 
the fence or the Green land, cuts through the Townsend 
lot to the Fairbanks western boundary, leaving part of the 
Townsend lot north and part south of the street. The an- 
swer further states that John 8. Adams acquired the Town- 
send lot through mesne conveyances from Townsend ; and 
that Green acquired his land, mentioned above, through 
mesne conveyances from one O’Hearn, to whom Price con- 
veyed January 4, 1867, by a deed, duly recorded, which 
expressly refers to said map, and bounds the land so con- 
veyed on the west by McCoy’s street and on the north by 
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the south line of Winter street. That in February, 1870, 
Price conveyed the land lying north of Winter street to 
one Roberts, and the deed expressly refers to the map and 
bounds the land conveyed by the north line ot Winter 
street. 

The fee of the land covered by Winter street as laid off 
by Price is alleged to be and have been in Price since 1866, 
and Price is alleged to have dedicated the land included 
therein to the public as a public street or road by his acts 
and doings aforesaid. Thata large number of persons, citi- 
zeus of Duval county, have purchased lots in the tract of 
land so laid off by Price, and their deeds refer to said map 
or plat, and they used said street and still use so much 
thereof as is not obstructed as a public highway. 

That neither the Townsend lot, nor the 105 feet square 
lot, nor any portion of them, is included in the boundaries 
of Winter street. 

That the defendant, Bowden, is the sheritt of Duval 
county, and the other defendants, L’Engle and Starratt, are 
members of the Board of County Commissioners of said coun- 
ty, and constitute the committee of such board on roads and 
highways. That the eastern part of Winter street has been 
closed without lawful authority, and that the sheriff was, 
under the directions of the other said defendants, and in 
compliance with an order of such Board made January 6, 
1885, proceeding to re-open said Winter street as the same 
had been previously opened and laid oft by Price, but they 
have no desire or intention to open any other road or street. 

There was a motion to dissolve the injunction, upon 
which motion the complainant read an affidavit of Mrs. 
Fairbanks stating she is the widow ot Samuel Fairbanks, 
late of said county, who died Sept., 1881. That Samuel re- 
sided with her before the survey claimed to have been 
made of what is now called Brooklyn, and continuously to 
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the date of his death in Brooklyn, on what is now known 
as Commercial street, near what is now called McCoy’s 
street, and owned lands touching on Commercial street on 
the south, and extending north to McCoy’s Creek, bor- 
dering on the west the land now occupied by one Green 
and the land oceupied by the complainant; that the resi- 
dence now on the tract occupied by Green was erected by 
J. S. A. in 1869; that J. 8S. Adams continued to live in 
this residence up to his death in 1876 ; that only in the last 
five years has said Green taken possession of the tract so 
occupied by him; that deponent having occasions before 
the said claimed survey, and continuously up to and after 
J. S. A. took possession as hereinafter mentioned, frequently 
went near enough to see the land upon which the street 1s 
sought to be extended by respondents; that J. 8. A., in 
1871, or previous thereto, erected a substantial enclosure 
around the land described in the bill of complaint, includ- 
ing said land over which said street is sought to be extended, 
together with that parcel of land upon which he erected a 
residence now occupied by Green ; that said enclosure has 
been continually kept up by J. 8. A., and his successors, to 
the present time; that in 1871 or previously thereto said 
Adams cultivated said premises, and planted vegetables 
and set out orange trees thereon, including said land over 
which the street is sought to be extended, which trees have 
been ever since and are now growing thereon. That neither 
before said pretended survey, nor since, nor before said en- 
closure by J. 8S. A. in 1871, nor since, has said pretended 
street been opened to the public or used by the said pub¥c 
as a street road or highway. That deponent is informed 
and believes that in the plat on record of Brooklyn, ot which 
respondents claim the exhibit annexed to their answer, is a 
true copy. Winter street is extended to McCoy’s Creek 
not only over and upon complainapt’s land but over land 
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belonging to deponent’s husband, which respondents 
admit in their answer belonged to Samuel Fairbanks and 
never to Miles Price. 

That Fairbanks never created or opened, nor was there 
ever created or opened a right of way over his land, nor 
did the public in any way ever use the same or any part 
thereof as a road, street or highway. 

The defendant read an affidavit of Miles Price, stating 
that in April,1866, he became the owner by purchase from 
Bowden of all the land sold by Ross to Winter, (except 
that sold by Winter to Fairbanks and the 105 feet lot sold 
by Winter to Roberts.) That he entered into possession 
and divided the tract into blocks with streets between 
them and opened said streets and dedicated them to the 
public as a public highway, and sold many parcels of said 
land to different persons referring in the deeds to said map 
or plan which is spread upon the records of Duval county. 
That one of the streets so opened by him was and is known 
as Winter street. That the said Winter street so laid off 
by him did not cross any land not included in his purchase, 
and did not touch any land sold by Winter in his life time. 
That he has never sold or conveyed the land covered by 
said street to any one. That said street has been used by 
his grantees as a public highway. That said Winter 
street, except so much as has been enclosed without au- 
thority, is still used by the citizens of Duval county as a 
public highway. 

The Circuit Judge retused to dissolve the injunction. 

On July 6, 1885, (a rule day,) the clerk entered a decree 
pro confesso. 

On September 5, 1885, defendants appealed from the 
orders of June 23, 1885. 


Hartridge § Young for Appellants. 
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The act approved February 10th, 1832, the 67th section of 
which is relied upon by appellees, is entitled “ An act re- 
lating to crimes and misdemeanors,” and was intended for 
the sole purpose of defining the class of highways which 
it should be an indictable offence to obstruct. The act 
does not and never was intended to deprive the public of 
the right to acquire an easement in any manner allowed by 
the common law. But the section itself uses the words: 
“ Any road made by authority of * * any law of this 
State.” Now the common law is as much a law of this 
State, where not in conflict with a statute, as an act of the 
Legislature. 

The act of February 19th, 1874, sec. 1, chap. 2007, (Mc- 
Clellan’s Digest, page 898) declares that all roads and 
highways that have been laid out according to law, or that 
may be hereafter laid out according to law are public 
roads. It will be observed that the Legislature does not 
say in accordance with an act of Congress or a statute of 
this State, but uses the broader term which includes the 
common law. 

The laying off of the tract of land into streets by the pro- 
prietor and putting the plat on the public records and sell- 
ing lots as fronting on or bounded by the space so laid off 
as streets, is a dedication to the public. Harding vs. Jack- 
son, 14 Cal., 642. 

The use of such land as a street passes as appurtenant to 
_ each lot sold and vests in the grantee, in common with 
the public, the right of way over the same. Kittle vs. 
Phipper, 22 Cal., 484. 

If the public have a right of way over the street then it 
is a public highway and does not require the action of the 
Legislature, Congress or the County Commissioners to 
make it such. Roads leading trom the residences or farms of 
individuals to the main road, called “ private roads,” are of 
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public concern and under the control of the government 
and are open to any one who may have occasion to use them 
and are therefore public roads. Sherman vs. Bruick, 32 
Cal., 241. 

A dedication of land to public use as astreet or highway 
may be made by deed or other overt act. Dedication isa 
conclusion of fact and the intention to dedicate may be 
manifested with or without writing, by any overt act of 
the owner, as throwing it open to public travel, platting it 
and selling lots bounded by streets designated on the plat. 
Harding vs. Jasper, 14 Cal., 642; Cincinnati vs. White, 
6 Peters, 431. 

It will make no difference that the street in question is a 
mere cul de sac. People vs. Kingman, 24 N. Y., 559; 
Bartlett vs. Bangor, 67 Me., 465, cited in note to Ameri- 
can Reports, Vol. 29, page 53. 

The ancestor ot complainant and those claiming in priv- 
ity with him, by accepting deeds referring to the plat and 
recognizing Winter street, are estopped from denying the 
existence of the right to the street. Watson vs. Bioren, 7 
Am. Dec. 

The street was legally opened, the rights of the public 
attached by reason of the facts set out in the answer, and 
the County Commissioners are the public officials vested 
by law with the duty of protecting the rights of the public 
in highways outside of incorporated cities and towns. 

Does the Statute of Limitations bar the right of the pub- 
lic? Does it bar the right of the County Board, as the 
representatives of the public, from re-opening a public high- 
way which has been fenced in for more than seven years ? 

It is a well settled principle that the statute does not run 
against the State. Lindsay vs. Miller, 6 Peters, 666. 

The principle is applicable to all governments and is es- 
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sential to the preservation of the interests of the public. 
Gibson vs. Chouteau, 138 Wallace, 92. 

Counties are not corporations, and a plainly marked dis- 
tinction is made and should be observed between municipal 
corporations and counties. Addison on Torts, (Dudley & 
Bailey’s Edition) Vol. 2d, page 1298. 

Counties are mere political subdivisions of the State with 
specific powers acting through their officers as agents who 
are appointed in the exercise of a part of the sovereign 
power of the State by the requirements of a public law. 
They are merely convenient modes by which the State gov- 
erns the people. Scales vs. Chattahoochee Co., 41 Ga., 
225; Sherbourne vs. Yuba Co., 21 Cal., 113; Asknew vs. 
Hale County, 54 Ala., 639. 

The reasoning of the Supreme Court of the United States 
in Gibson vs. Chouteau, cited above, applies with as much 
force to counties as to any government. 

The real defendant in this case is the county of Duval 
and the nominal defendants are public officers acting in pur- 
suance of an order of the County Board. 

To entitle the owner of land over which a public high- 
way passes to enclose the same, its non-user must be long 
enough to acquire a right by prescription, and the enclosure 
of the highway by the owner for a less period does not en- 
title him to retain possession. State vs. Culver, 65 Mo., 
607 ; 27 Am. Reports, 295. 

When the owner of the land platted the same and put: 
his plat on the public records, sold lots to divers persons re- 
ferring to said plat, opened the street and expressly referred 
to the street in question in the deeds under which com- 
plainant derives his title, the right of the public to use 
it as a highway became vested. 

“When the public have acquired a right of highway in 
a road or street in this or any other manner, non-user of 
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their right for the period of twenty years would be neces- 
sary to raise a presumption of abandonment by the public 
of the right.” State vs. Culver, 65 Mo., 607. 

It follows that the answer was suflicient, that the court 
below erred in sustaining the exceptions thereto, and that 
the motion to dissolve the injunction should have been 
granted. 


A. W. Cockrell & Son for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


The question upon which a disposition of this cause is 
dependent is the authority of the County Commissioners, 
upon whose order the appellants assume to act. 

The statutory provisions in this State during the period 
covered by the record, provided (Act of 1845, Thompson’s 
Digest, 139,) that all the roads in the several counties that 
have been laid out according to law shall be, and they are 
declared to be public roads. The act named authorized the 
County Commissioners to order, on application, the laying 
out of any public roads throughout the county, when the 
same shall be deemed necessary, and to discontinue such as 
should be found useless, burdensome or inconvenient, 
and to alter roads as occasion should require. In 1874, a 
revision was enacted under the title of “An act to establish 
and keep in good repair the public roads and highways in 
this State.” It provides that all the roads and highways 
in the several counties in this State that have been laid out 
according to law shall be and they are declared to be pub- 


lic roads. It gives the County Commissioners power and 


authority on application of the citizens of their respective 
counties to order the laying out of any road or roads 
throughout their county, when the same shall be necessary 
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for the convenience of citizens or the traveling public, and 
also power to discontinue roads or highways on application, 
and to alter and change roads. Each act also provides the 
manner of marking out a neighborhood or settlement road, 
and that it shall be done upon a petition presented to the 
board and “ signed by twelve or more householders, inhab- 
itants of the county, praying for the establishment of the 
road from a certain place therein specified,” and “if 
the signers to the said petition shall be residents 
in the neighborhood of the road prayed for,” and 
if the “petition shall appear reasonable,” commis- 
sioners will be appointed to lay out the road. When- 
ever proceedings ad quod damnum are taken in laying out 
a neighborhood or settlement road the damages are to be 
paid by the person or persons applying for the same, but if 
it be a public road they are payable out of the county 
treasury. Each act makes it the duty of the County Com- 
missioners to lay out the roads in their several counties each 
year into road districts, and to appoint in each road district 
commissioners of roads and bridges, whose duty it is to lay 
off the roads in their respective districts into road divisions, 
and apportion the hands liable to work on the roads, and 
appoint an overseer or supervisor of each road division, and 
furnish him with a list of hands liable to work on his road. 
The act of 1845 provided that any road commissioner or 
overseer refusing or neglecting to perform his duty should 
forfeit a sum prescribed by it, and that persons liable to 
work roads should be fined when they make default there- 
in. It also provided that the road commissioners should 
be liable to the County Commissioners for keeping in good 
order the several public roads in their district, and sub- 
jected them to fine for not attending to their duty, and 
that overseers should be liable and fined for like detault in 
their duties. The act of 1874, (both of itself and including 
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the amendment of 1883) likewise imposes a penalty upon 
road commissioners and supervisors for not performing their 
duties, and it punishes defaulting “ road workers.” The 
amendatory act of 1883 makes it the duty of County Com- 
missioners to levy a road tax of from a half mill to a mill 
to be applied to working and keeping in good repair the 
public roads and highways and for the erection of mile and 
guide posts, which both the original acts provide shall be 
put up at the expense of the county. The act of February 
10, 1832, (sections 7 and 8, page 428, McClellan’s Digest,) 
provide that a public road or established highway shall be 
construed to be any road made by authority of an act of 
Congress, any law of this State, or the road commissioners 
of the counties of this State; and makes obstructing any 
public road or established highway an oftence, punishable 
by fine, and enacts that the judgment upon conviction shall 
also be that the obstruction be removed. The general sub- 
ject of this act is indicated by its title, which is: “An act 
relating to crimes and misdemeanors.” The act of 1872 
(Chapter 1882) defining the duties and fixing the pay of 
County Commissioners gives them power “to alter, lay out, 
establish, maintain, vacate or discontinue any road or high- 
way in their respective counties,” and “ to build and keep 
in repair county roads and bridges.” 

In the case of Bradford vs. Cole, 8 Florida, 264, Cole 
presented a petition to the County Commissioners of Leon 
county alleging that there had been on the proposed route 
a road of ingress and egress running through Dr. Edward 
Bradford’s land for the last fifteen or twenty years, and that 
it is the nearest road of the petitioner to Tallahassee, and 
to that portion of the neighborhood in which his practice 
lays, and would inconvenience persons sending for him in 
his professional business as a physician and compel them to 
go some five miles further ; and he prayed the Commission- 
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ers to give it consideration, and report whether or not the 
said Bradford would be damaged more by the road being 
opened or the commuuity by its being closed ; Cole signed 
it and some twenty-one others, residents of the neighbor- 
hood, joined in the petition. The Commissioners ap- 
pointed three persons to view and mark out said road and 
report to the board as the law directs, and they reported that 
they had marked out a road giving its course and distance, 
and also stating their belief that the road is necessary and 
should be established, and that it would be of great conve- 
nience to the inhabitants ; and further “ that it has been a 
neighborhood road for a great many years.” The County 
Commissioners after hearing testimony and argument of 
counsel adopted this report, and declared the road “ a pub- 
lic neighborhood road.” It was held by the court, who 
disclaimed any purpose of extending to proceedings of this 
kind technica] rules, or of requiring more than substantial 
compliance with the law, that the proceedings were fatally 
defective; and that the fact that the road was an old one 
could have no weight in the consideration of the case, “ for 
if the party has rights through this there is no need of his 
application, and his remedy is by indictment for obstruc- 
tion, or action on the case, &c.” 

It the fact that a road has been for many years a neigh- 
borhood road is of no weight in sustaining the action of 
County Commissioners in declaring it to be a public neigh- 
borhood road, when there has been a failure to comply with 
the provisions of the statute regulating the mode of estab- 
lishing such a road, it seems to us that the fact that there 
has been a dedication by a private party by sale of lots ac- 
cording to a recortled plan, as in this case, and even a use 
by the public of the part of the street in question, would 
not, under the same or a substantially similar statute, au- 
thorize the County Commissioners to exercise the authority 
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of opening such part of the street after it has been enclosed 
and held adversely, in the manner indicated by the record, 
for a period of over thirteen years. We do not see any- 
thing in the statute that gives them any such authority. 
And assuming that the statute gives such authority to any 
class of road officers as to any road which is regarded and 
treated by road authorities in the performance of their reg- 
ular duties as a public road, we stil] fail to see the appli- 
cation of such authority to a road or any part of one, where 
it orsuch part has for more than thirteen years been openly 
enclosed and adversely held, and neither during this time, 
nor before, have the road officials ever recognized it as a 
public highway. There is no pretence that this street, or 
any part of it, has ever been laid as either a public or a 
neighborhood road in accordance with the statute law as it 
existed either prior or subsequent to the passage of the act 
of 1874, and if it should be contended that the act ot 1872 
repealed the act of 1845, in so far as doing away with for- 
malities as to laying out highways, it is a fact that the por- 
tion of the street in controversy has been enclosed, and not 
used by the public or as a highway since prior to the ap- 
proval of said act, and no official action was taken as to it 
pending the interval between such approval of and that of 
the act of 1874, nor ever, until the action now in question 
was ordered. 

It was argued on behalf of the appellees that in cases of 
dedications of the kind in question, some acceptance of the 
street or road dedicated, must be made by the proper road 
officers before a road or street can become a public highway 
where there is a statute like ours, and the forms of the stat- 
ute have not been pursued, and there is no legislation de- 
claring the particular street or road to bea public highway. 
There is some conflict of authority upon this question, and 
it is not necessary to pass upon the point. Admitting that 
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the making and recording of a plat and the sale of lots 
with reference to such plat, and the long continued use of 
the streets by the public may of themselves constitute the 
streets public highways, still we are without authority to 
show that where a part of a public highway has been en- 
closed under an alleged adverse holding as this street has 
been, and has not been used or in any manner treated as a 
public highway for over thirteen years, and has never been 
officially recognized as such, that the County Commission- 
ers have been given the power to pass upon the relative 
rights or claims of the public and the obstructing party 
and enforce their judgment. We find no law making them 
the remedial agents of the public in such a case. There is 
nothing in the statute giving them any such power. The 
remedy of the public in such a case, even if the street is, or 
has been a public highway, within the meaning of the 
statute, is by indictment; and in so far, moreover, as the 
mere private rights of owners of lots in the plat’are con- 
cerned, the County Commissioners have no power. 

It is true that any person who sustains a special injury or 
damage from a*publie nuisance to an extent that will sup- 
port an action at law may abate the same of his own mo- 
tion, doing no more damage than is necessary to protect 
his rights and prevent a recurrence of damage from the nui- 
sunce abated. Wood on Nuisance, §733. We are not, 
however, dealing with this question, and it is not necessary 
to consider it, or how far such private person may go in the 
abatement of a nuisance. It is held that an individual has 
no right to injure or destroy the property of another be- 
cause it is so situated as to be a public nuisance, unless such 
individual is exercising the public right which is ob- 
structed by it, nor even then, if he can reasonably avoid it. 
Bowden vs. Lewis, 13 R. I., 189, and citations on page 
192; Owens vs. State, 52 Ala., 400; Cobb vs. Bennett, 75 
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Penn. St., 326 ; Wait’s Actions and Defences, Vol. 4, page 
778 ; and that a citizen has no right to abate a public nui- 
sance, if such abatement involves a breach of the peace. 
Day vs. Day, 4 Md., 262. 

For the reason that we think the County Commissioners 
have no power to act in the premises, and without refer- 
ence to any other question, we affirm the order granting 
the injunction. 











A. D. Jounston, Jr., APPELLANT, vs. R. T. P. ALLEN, AND 
JuLIa A. ALLEN, HIS Wire, APPELLEES. 


1. When a plea on equitable grounds consists of facts which are avail- 
avle to the defendant as a common law defence the court, on 
motion of plaintiffs, should strike out such equitable plea. 

2. The acceptor of a draft—non-negotiable—may pay the same to the 
payee thereof, after its maturity, even though the draft be not 
produced and delivered up to the acceptor at the time of pay- 
ment, provided the acceptor has had no notice of the transfer of 
the draft by the payee to a third person, and such payment 
would be a valid defences against the note, should suit be brought 
thereon against the acceptor by another person. 

8. If payment is made by the acceptor to the payee, and the draft be 
not delivered up at the time of payment, and suit is afterwards 
brought thereon against the acceptor by another holder claiming 
to be the transferee thereof, the burden of proof rests upon the 
plaintiff in the action—the defendant having proved the payment 
—to show that the defendant had notice of the transfer before 
the payment was made. 

4. The sufficiency of the evidence to prove the facts relied on to con- 
stitute notice is a question for tlie jury. 

5. Ina suit by a transferee of a non-negotiable draft against the ac- 
ceptor thereof, evidence of the existence, amount or nature of 
the indebtedness to such transferee, which was the consideration 
of such transfer, is immaterial and inadmissible. 
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6. A charge asked is properly refused which would instruct the jury 
that as the draft was not negotiable that a payment thereof to 
the payee by the acceptor after maturity without demanding a 
delivery upto him of the draft was a valid defence against a 
holder claiming to own the said draft, who had sued the accep- 
tor thereon, unless such instruction limits the right of the ac- 
ceptor to pay said draft to the payee prior to his being notified 
of the transfer thereof by the payee to such holder. 

7. Where a party under arrest for embezzlement gives a draft for the 
amount embezzled to the person from whom it was embezzled, 
such draft is not invalid unless it was agreed by the parties that 
in consideration of giving said draft the prosecution should be 
suppressed. 

8. Where a non-negotiable draft, valid in its inception, and on which 
the payee could have maintained an action against the acceptor, 
was loaned by the payee to a person under arrest for embezzle- 
ment, to enable him to compromise with the party who caused 
his arrest, and such draft is transferred to such party, who 
brings suit thereon against the acceptor, such acceptor cannot 
resist payment of the draft on the ground that it was trans- 
ferred to the holder in consideration of his agreeing to suppress 
the prosecution of the person to whom it was loaned by the 
payee. 

9. By our statute, Chap. 3241, February 25th, 1881, a person to whom 
a non-negotiable draft has been transferred by delivery thereof 
may maintain a suit thereon against the drawer or acceptor in his 
own name. 


Appeal from the Circuit Court for Orange couuty. 


The plea of payment and the demurrer thereto referred 
to in the opinion are as follows: 

“ And fora further plea in this behalf the defendant 
says that at the time the said draft was presented to him 
he refused to pay it unless it was indorsed by the payee 
thereof, J. M. Pearce, but consented to accept payment 
thereof, and agreeing to pay it whenever the said indorse- 
ment was made; that he was not aware of, nor had he any 
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knowledge that the said plaintiffs owned or claimed to own 
the said draft at the time of presentation to and accept- 
ance by him; the said draft was presented to him for ac- 
ceptance by one J. L. Bryan, who was not a clerk or em- 
ployee of the plaintiffs, and who did not inform him that 
the said plaintiffs owned or claimed to own the draft; that 
after the said acceptance thereof, to-wit: on the 8th of 
January, A. D. 1882, this defendant paid the said John M. 
Pearce the full amount of the said draft, and received from 
him a receipt for the same, in words and figures following, 
that is to say: ‘Jan. 8, 1882. Received of A. D. John- 
ston, Jr., ($217.00) two hundred and seventeen dollars, it 
being for a certain draft issued by A. D. Johnston, Sr., 
Aug. 11, 1881. 
J. M. Pearce.’ 

‘‘ Wherefore the said defendant did then and there pay the 
amount of the said draft which the-said plaintiffs now 
seek to recover from him, and this he seeks to verify.” 

“And now come the plaintiffs and demur to the de- 
fendant’s common law plea, and for cause of demurrer as- 
signs, Ist, that a receipt is no sufficient plea to suit ona 
draft in the hands of a bona fide holder.” 


The other facts of the case are sufficiently stated in the 
vpinion. 


Alex. St.-Clair Abrams tor Appellant. 


The defendant filed an equitable plea alleging that the 
paper upon which the action was based was transferred by 
Pearce, (the payee,) to Mrs. Allen, (one of the plaintifis,) to 
prevent the latter from having one Sharpe arrested and 
prosecuted for an embezzlement said to have been committed 
by Sharpe of the funds of said Allen. 
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This plea was ordered to be stricken out which, I sub- 
mit, was error. 

The consideration for the transfer (not of the draft itself) 
of the draft from Pearce to the plaintiff was in dispute. It 
is a maxim in equity that “he who comes into equity must 
come with clean hands.” A fortiori does this doctrine ap- 
ply in practice to actions at law. Any consideration aris- 
ing from or out of the compounding of a felony renders ille- 
gal and void any contract based thereon. L. R.,7 Q. B., 
554; Commonwealth vs. Pease, 16 Mass., 91; 13 Wend., 
5938. 

The U. 8. Supreme Court has held that if B., for value, 
make a note payable to C., and C., for an alleged consider- 
ation, indorse it to D., then D. can sue neither B. nor C. on 
the note. Nichols vs. Pearson, 7 Pet., (U. 8.) 103, 109. 

This case at bar is the same as the last except that Pearce 
transferred the paper to Mrs. Allen merely by delivery in- 
stead of indorsing it; indorsement was unnecessary as the 
paper in this case was non-negotiable. The same doctrine 
should apply here. I admit that the case cited from 11 
Cush., 55, by appellee is against me, but I respectfully sub- 
mit that the case in 7 Pet., (U. 8.) 103, shoufd receive equal 
consideration in this court, if not greater. 

II. The point upon which I most strongly and confi- 
dently rely in asking this court to reverse the judgment is 
this second ground of error. The defendant pleaded pay- 
ment and wished to prove that the paper sued upon had 
been paid by him to Pearce, the payee, and a receipt there- 
for had been given him by the latter. The court sustained 
a demurrer to this plea. The paper being non-negotiable, 
no person could by purchase, assignment or in any way ob- 
tain greater rights upon it than those possessed by the 
payee. The plaintiff took the draft with notice of all 
equities in favor of the defendant. This is elementary and 
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citation of authorities is needless. Again, the paper, even 
if negotiable, was dishonored when the plaintiff received 
it, and this fact also opened the door to all the equities and 
defences. 

The draft was dated August 12, 1881, made payable at 
sight, and hence matured August 15, 1881, transferred by 
payee to plaintiff September 1, 1881, as appears by the 
plaintiff’s amended declaration, hence was dishonored at 
time of transfer. The defendant paid the amount of the 
draft to Pearce, (the payee) January 8, 1882, and took a re- 
eeipt. It was not necessary to take up the paper in order 
to protect himself against any party who held the same 
having acquired it after maturity, unless notice by the latter 
to the defendant had been given. Davis vs. Miller, 14 
Gratt., 1. 

In that case notice was sent by holder to payor. The au- 
thorities cited by appellee’s counsel in their brief (2 Dan. 
Neg. Inst., $1227, and 20 Lick., 545,) are all cases of nego- 
tiable paper, and hence inapplicable here. There can be 
no bona fide holder for value of non-negotiable paper. The 
appellee seems to disregard the all important point that the 
draft sued on was non-negotiable, when arguing this point. 
In the case of non-negotiable paper an assignee or trans- 
feree acquires no greater rights than those possessed by his 
assignor or transferrer. 1 Dan. Neg. Inst., p. 2. 

Ill. J. H. Allen, plaintifts’ witness, was asked by de- 
fendant on cross-examination: “ State whether or not J. M. 
Pearce was indebted to Judson Tharpe.” Also: “ What 
was Judson Sharpe indebted to plaintiff for?” Also: 
“State whether or not Judson Sharpe ever owed Julia A. 
Allen anything, or whether she was put forward subse- 
quently as a plaintiff.” These questions were all objected 
to and ruled out. 

I submit they should have been allowed. The essence 
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of the plaintiffs’ case was that the bill was passed from 
Pearce to Allen upon a sufficient consideration, and there- 
fore the defendant should have been permitted to sift the 
matter to the bottom, and any evidence tending to throw 
light on that material point was competent. 1 Whart. 
Evid., $21, and cases cited. 

IV. The defendant asked the court to charge the jury as 
follows: ‘That the draft sued on is a non-negotiable instru- 
ment and the defendant is entitled to defend against the 
plaintiffs, (not the payee,) in the same manner and on the 
same grounds that he could against the payee Pearce. 
That if the jury believe from the testimony that the de- 
fendant has paid the amount of the draft to Pearce they 
must find for the defendant.” The court refused to so 
charge. This was good law and applicable to the case as 
the record shows; the instruction should have been 
granted, and I regard my former citations as in point. 

V. The defendant also asked the court to charge the jury 
that even if Mrs. Allen, (the plaintiff,) received the draft 
for a valuable consideration, it being non-negotiable, she 
took it subject to all the equities existing between Pearce 
and Johnston, (the payee and payor,) and that if by reason 
of payment or off-set Pearce could not recover by suit 
against Johnston, neither could Mrs. Allen recover from 
Johnston, and that hence if the jury believed from the tes- 
timony that Johnston had paid the draft to Pearce, Mrs. 
Allen could not recover and their verdict should be for the 
defendant. 

This instruction was refused erroneously, as I say. The 
court disregarded the doctrine laid down in Reddish vs. 
Ritchie, 17 Fla., 867. See also 7 Robertson (N. Y. City 
Sup. Ct.), 479. 


Hommond § Johnson for Appellees. 
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There being sufficient facts disclosed in the record, in 
our opinion, to justify the finding of the jury, the only 
questions are: 

1st. Did the court err in sustaining the plaintiffs’ mo- 
tion to strike defendant’s equitable pleas? We think not. 
The record discloses the fact that the paper sued on was 
placed in Allen’s hands by Pearce at Sharpe’s request to. 
secure a sum of money due by Sharpe to Allen. 

This draft was not given to compound a felony and the 
original consideration of the same was between parties 
wholly different from those to this suit. In all cases where. 
to an action on a note or bill it is set up as a defence that 
the paper was given in settlement of a felony such settle- 
ment must have been the original consideration to render 
the paper null. In other words this taint must be inherent 
in the paper, before it can be set up against the paper as a 
defence. The defendant’s equitable plea, although it sets 
up that the paper sued on was given to compound a felony, 
makes only, it it makes anything, a case of duress in the 
procurement of the possession. This defendant, not having 
been the party under the influence of the duress, cannot 
plead it as a defence to this action. Robinson vs. Gould, 
11 Cush, (Mass..) p. 55, and authorities therein cited. 

2d. Did the court err in. sustaining plaintiffs’ demurrer 
to the defendant’s common law plea of payment? We 
think not, for where the acceptor of a draft pays the same, 
although he takes a receipt from the payee, still, without 
having the paper delivered up to him as his voucher, he 
will be liable to a third party who is a bona fide holder of 
the same. 2 Daniel on Neg. Insts., p. 255, $1227 ; 20 Pick- 
ering, (Mass.,) p. 545. 

3d. Did the court err in holding that this instrument, 
although a non-negotiable one, could be transferred by de- 
livery so as to convey title? Wethink not. Story on 
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Bills of Exchange, p. 222, §200; 1 Daniel Neg. Insts., p. 
686, $741, et seq. 

4th. Did the court err in holding that the plaintiffs could 
sue on the instrument in his own name? This right exists 
in the case of non-negotiable instruments only when con- 
ferred by statute. 1 Daniel Neg. Insts., §742, et seq. 

We insist that such power is conferred by statute in this 
State. McClellan’s Dig., p. 829, §72; Coolebrooke’s Col- 
lateral Sec., p. 120, $90; Hilton vs. Waring, 7 Wis., 418. 


Tue Curer-J usticE delivered the opinion of the court: 


The appellees, R. T. P. Allen and Julia A. Allen, brought 
suit in the Circuit Court of Orange county against the ap- 
pellant on a draft, of which the following is a copy: 


“ OrLANDO, Aug. 12, 1881. 
“Mr. A. D. Johnston, Jr. At sight, pay to John M. 
Pearce two hundred and seventeen dollars. 
A. D. Jonnston, Sr.” 
* Accepted, Sept. Ist, 1881. 
A. D. Jounston, JR.” 


The defendant filed a plea on equitable grounds, setting 
forth that the plaintiffs did not become possessed of said 
draft in the due course of trade, or for a valuable or legal 
consideration ; that one Judson Sharpe in the year 1881 
was in the employ of plaintiffs on board the steamer Mary 
Bell, plying on the Kissimmee river, and was charged by 
plaintiffs with being a defaulter in a large sum of money, 
and criminal proceedings were instituted or threatened 
against the said. Sharpe, for the alleged embezzlement. 
Whereupon, the parties agreed to compound and compro- 
mise the said felony, and as a part of said compounding 
the said felony said Pearce deposited with the plaintiffs, 
among other things, the said draft, as collateral security to 
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secure the plaintiffs whatever sum might be due to them 
by the said Judson Sharpe; that said Pearce did not re- 
ceive any consideration for the same ; that said Pearce after- 
wards informed him that the said draft was deposited as 
collateral, and forbade his paying the same unless it should 
be presented properly endorsed by him. 

On motion of plaintiffs’ counsel this plea was stricken by 
the court, and appellant assigns such action of the court as 
error. 

There is no reason why this defence should have been 
set up in a plea on equitable grounds. There is nothing in 
it that would give a court of equity jurisdiction—if a bill 
had been filed for relief. 

Whatever defence there was in it was available to the 
defendant by common law plea. This court, in the case of 
Spratt vs. Price, 18 Fla., 289, decided that when an equit- 
able plea in a common law action consisted of matter which 
was a defence at law, that the court of its own motion 
should strike it out. 

The appellant also assigns as error the sustaining of 
plaintiffs’ demurrer to his plea of payment. We think 
this was erroneous. 

As the case must be reversed on this point, it is not im- 
proper that we should give our views for the guidance of 
the court in another trial of it. The draft was not a nego- 
tiable instrument. By the authorities the acceptor of such 
a paper had a legal right to pay the amount called for in 
it to the payee without demanding a delivery up to him of 
the draft, provided he had no notice that the payee had 
transferred the draft to a third person before demanding 
payment. Hart vs. Freeman, 42 Ala,-567; Story on 
Promissory Notes, sec. 106. 

Such a payment would be a valid defence against the 
note, should it afterwards appear, and suit be brought on it 
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against the maker by another holder. The question as to 
whether Johnston had notice of the transfer by Pearce to 
plaintiffs of the draft before he claims to have paid it isa 
question of fact to be decided by a jury. The burden of 
proof of this issue rests on the plaintiffs—if the defendant 
proves the payment—to show that the defendant had no- 
tice of the transfer before the payment was made. The 
pleadings thould be formed so as to bring the issue of no- 
tice vel non before the jury. 

If Johnston had notice before or at the time of his al- 
leged payment of the draft to Pearce, that Pearce had 
parted with the possession of it, either by transferring it 
absolutely, or by giving it to Sharpe to be used by him as 
collateral, his payment of it with this knowledge would 
not be a good defense, either as to an absolute transferee 
from Pearce, or the person who held it as collateral from 
Sharpe. The defendant says in his equitable plea that 
Pearce informed him that the draft was deposited as collat- 
eral and forbade his paying it unless it should be presented 
properly endorsed by him. If this be true, as to which 
we say nothing, it was a sufficient notice to him.to de- 
prive him of the right to pay the draft to Pearce, and 
Pearce having given the dratt to Sharpe to be used as col- 
lateral could not afterwards prevent the payment of it to 
Sharpe’s transferee by forbidding the acceptor to pay it 
until he should endorse it. It would permit him, after 
agreeing to allow Sharpe to use the draft as collateral and 
delivering it to him for that purpose, and after Sharpe had 
passed it to another person in pursuance of such authority, 
to attach a condition to it, at the instance of his own will 
alone, which would nullify the whole transaction and ope- 
rate as a fraud on the transferee from Sharpe. 

The third assignment of error is that the court refused 
to permit evidence to go to the jury as to whether Pearce 
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was indebted to Sharpe, or of the nature of the indebted- 
ness from Sharpe to the plaintiffs, or whether Sharpe was 
indebted to the plaintiffs at all. We cannot see the mate- 
riality of this evidence. It was a matter in which the ac- 
ceptor was in no wise concerned. His duty and liability 
were alike limited to the payment of the draft which by 
his acceptance he agreed to pay to the holder, for what in- 
debtedness it was transferred, its amount, or whether there 
was any indebtedness existing from the payee, Pearce, to 
his transferee, Sharpe, or from Sharpe to the plaintiffs, has 
no bearing or influence on his rights or liability. 

Appellant also assigns as error the refusal of the court 
to give the fourth and fifth instructions asked. These in- 
structions are as follows: “ Fourth, that the draft sued on 
is a non-negotiable instrument, and the defendant is enti- 
tled to defend against the plaintiffs, (not the payee,) in the 
same manner and on the same ground that he could against 
the payee, Pearce. That if they believe from the testimony 
that Johnston has paid the amount of the draft to Pearce 
in payment of the draft, they must find for the defendant.” 
“ Fifth, that even though Allen received the draft fora 
valuable consideration, the draft being a non-negotiable in- 
strument, he took it subject to all the equities existing be- 
tween Pearce and Johnston. That if, by reason of pay- 
ment or off-set, Pearce could not recover by suit against 
Johnston, neither can Allen recover from Johnston. 
Hence, it the jury believes from the testimony, that John- 
ston has paid the draft to Pearce, Allen cannot recover, 
and they must find for the defendant.” 

Both of these instructions ‘were properly refused. They 
each asked the court to instruct the jury that they must 
find for the defendant, if Johnston, the acceptor, had paid 
the draft to Pearce. They put no limit to the time within 
which Pearce had a right to demand payment from John 
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ston, and during -which it was the duty of Johnston to pay 
Pearce. 

This was as long as Pearce was the owner of the draft.. 
After that time, and when Pearce had transferred the. 
draft to Sharpe, and Sharpe had transferred it to plaintifts, 
if Johnston had notice of such transfer, and paid it to 
Pearce, it was unauthorized, and was not a payment, so far- 
as the plaintiffs are concerned. 

The vital question is, “did Johnston, at the time he. 
paid the draft to Pearce, have notice that Pearce had trans- 
ferred the draft to another person ?” Yet these instructions. 
ignore this question, and ask the court to charge that, be- 
cause the paper was non-negotiable, that the acceptor had 
a right to pay it to the payee, regardless of the question as 
to whether he knew that the payee had transferred it or 
not. Supposing that the facts set up in the equitable plea, 
will be again brought before the Circuit Court in some 
other form, it is not improper that we should state our 
views as to their validity as a defense to the action. 

The law of contracts relating to the compounding a fel- 
ony is laid down very clearly. “In all cases of offences. 
which involve damages to an injured party, for which he 
may maintain an action, it is competent for him, notwith- 
standing thev are also of a public nature, to compromise or 
settle his private damage any way he may think fit, but 
that an agreement for suppressing evidence, or tor stifling 
or compounding a criminal prosecution for a felony, is 
void.” Chitty on Contracts, Vol. 2, p. 991. The mere ‘ 
fact that Sharpe was under arrest for embezzlement from 
the plaintifts would not vitiate or taint any agreement he 
made with the plaintiffs for the payment of whatever sum 
he might be indebted to them, unless in consideration of 
such agreement the plaintiffs were to abandon or suppress 
the prosecution against him. 
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But it such an agreement was made by plaintiffs and 
Sharpe, we cannot see how it is an available defence to the 
‘defendant. There is no contest as to the validity and bind- 
ing force on him of the draft in its inception. He was not 
privy to the agreement between plaintiffs and Sharpe. 
His interests are not affected by it in any way. Mack vs. 
Clark, 1 Met., 423. 

Judgment reversed and new trial granted. 








Harris Beriack, APPELLANT, vs. Puttip HALLE ET UX., 
APPELLEES. 


1. A mortgage is a specific lien on the land it covers, and a failure to 
comply with its conditions does not divest the mortgagor of the 
legal title, nor vest it in the mortgagee. 


‘2. The owner of the legal title of land covered by a mortgage is a ne- 
cessary party to a suit to foreclose the mortgage, and neither 
such owner nor the legal title is affected by a decree and sale 
in a suit to which he is not a party. 


3. A mortgage will not sustain a recovery in an action of ejectment 
against the holder of the legal title, nor will a deed of convey- 
ance made by a master under a decree in a suit to which the person 
owning the legal title at the institution of the suit was not a 
party. 

4. In an action of ejectment brought by one claiming under a purchase 
made at a foreclosure sale in a suit to which the person owning 
the legal title at the institution of such suit was not a party, 
(such owner of the legal title having acquired title from the 
mortgagor) against another in possession claiming under one 
holding title from such grantee of the mortgagor, the deed and 
proceedings in the foreclosure suit are of no effect as showing 
title in the plaintiff asagainst the party in possession or the owner 
of the legal title. 


5. Where objection is made to the introduction in evidence of a decree, 
on the ground that the jurisdictional proceedings are not shown, 
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and it is overruled, the error of overruling such objection will 
be cured by the subsequent introduction of such proceedings by 
the party objecting. 


Appeal from the Circuit Court for Duval county. 


This is an action of ejectment brought by the appellees 
against the appellant on the 21st day of August, 1884, to 
recover a part of a lot of land in the city of Jacksonville. 

The testimony adduced by the plaintifis in the Circuit 
Court is as follows: A deed of conveyance from J. W. 
Whitney, special master, to Henry S. Sayre, dated Janu- 
ary 5, 1880, recorded in the clerk’s office of Duval county 
February 17, 1880, and made pursuant toa sale by said 
master under a decree of foreclosure and sale rendered De- 
cember Ist, 1879, in said Circuit Court, in a suit wherein 
Sayre was complainant and Loudvick Warrock and his 
wife were defendants; also a copy of such decree, and a 
deed of conveyance trom Sayre and his wife to Mrs. Halle, 
bearing date June 10, 1884, and recorded July 7 of the same 
year. 

Samuel G. Spearing, a witness in plaintiits’ behalf, testi- 
fied that he knew the land in controversy, that Warrock 
was in possession of it in 1878 and 1879. That in 1879 wit- 
ness was agent of Sayre for all his property in Duval county, 
and as such agent caused suit in chancery to be instituted 
against Warrock and wife in September, 1879. That when 
this suit was commenced Warrock, who was then in posses- 
sion of the property in controversy, turns over the posses- 
sion of it to witness as agent of Sayre, and witness remained 
in possession of it until April 5, 1883, when he turned over 
possession to the attorneys of Sayre; and that ten dollars. 
per month is a fair rental value. 

The testimony in behalt of the defendant, Beriack, is as. 
follows: A deed of conveyance of March 20, 1876, from 
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Warrock and wife to one A. Joseph Myers, with full coven- 
ants of warranty, the same having been recorded in the 
clerk’s office on the 29th day of the same month; also a deed 
from Myers and wife to Manuel C. Jordan, dated August 
16, 1884. This is a conveyance of all the right, title and 
interest of Myers in the property. The bill of foreclosure 
in the above suit filed in September, 1879, with annexed 
copy of mortgage dated March 27, 1873, trom Warrock and 
wife to C. B. Benedict, and a transfer of the same by Bene- 
dict to Sayre, and the other proccedings up to and inclusive 
of the report of the sale, and of the delivery ot the deed to 
Sayre (the decree of sale directing a deed to be made to the 
purchaser) were also put in evidence by the defendant. 
Manuel C. Jordan, a witness for defendant, testified that 
the defendant was his tenant at the time the action of eject- 
ment was instituted, and was such tenant at the time of the 
execution and delivery of the deed from Myers, and that 
witness was in actual possession of the property in contro- 
versy, and that the deed included the property in contro- 
versy. Upon cross-examination he said that at the time of 
the execution and delivery of such deed witness was in act- 
ual possessson of the property; had built a fence on the 
front, or north, line, and on the west side or line; and there 
was a fence on the east and south lines. There had been 
a fence on the north line, but when he first took possession 
there was none of it there except a few posts. That the 
land in controversy adjoins the other fifty feet mentioned 


_in the deed trom Myers to himself, and there had been no 


fence between this fifty feet and the thirty teet in contro- 
versy. He built the fence Jane 14, 1884, and had been in 
possession some time before then. Had been in possession 
some time before then, as he used and occupied the fifty 
feet adjoining. He leased it as he had leased other property 
to his tenants. Frank Hernandez was one of his tenants; 
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that is he, witness, did not actually lease it, but had allowed 
him to occupy it; had never actually leased it to any one. 
The property was vacant and unoccupied when witness 
took possession of it, and he took such possession without 
color or pretence of title. 

The charge given to the jury is as follows: “ If the jury 
believes from all the facts in evidence that Loudvick War- 
rock owned and was in possession in 1873 of the land in 
dispute and then gavea mortgage to C. B. Benedict, which 
was duly assigned to Henry D. Sayre, and that in 1879 
said Warrock turned over the possession of the said prop- 
erty to said Henry D. Sayre, that in December, 1879, said 
mortgage was regularly foreclosed and the land was sold 
and said Sayre bought the same at said sale, and that said 
Sayre being then in possession on June 10, 1834, conveyed, 
by deed duly executed, the land to Minnie Halle, the plain- 
tiffs are entitled to recover, although it appears also that 
Warrock conveyed the land to one Myers in 1876, that 
Jordan took naked possession thereof on June 14th, 1884, 
and said Myers conveyed to him August, 1884.” 

The following instructions asked by the defendant were 
refused: “Ifthe jury find from the evidence that Warrock 
on the 27th of March, 1873, executed the mortgage under 
a foreclosure of which the plaintiff derived title, and after- 
wards on the 20th of March, 1876, executed a deed with 
covenants of warranty to one Myers, and that subsequently 
one Sayre, the assignee of the mortgage, foreclosed the same 
and that the said Myers was not a party to said foreclosure 
proceedings ; then the legal title vested in Myers by the 
deed executed to him was not affected by said foreclosure 
proceedings and remains in Myers or in his grantor and 
the plaintiff cannot recover in this action. 

“2d. If the jury find from the evidence that Warrock on 
the 27th of March, 1878, executed the mortgage under 
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foreclosure of which the plaintiffs claim to derive title; and 
that afterwards, on the 20th of March, 1876, Warrock exe- 
cuted a deed with full covenants of warranty to one Myers, 
and that subsequently one Sayre was the assignee of the 
said mortgage and foreclosed the same, and that the said 
Myers was nota party to said foreclosure proceedings, then 
the legal title vested in Myers by the deed executed to him 
was not affected by said foreclosure proceedings and re- 
mains in Myers or in his grantor, Jordan, and the plaintiff 
cannot recover in this action against the defendant if you 
find that he, as the tenant of Jordan at the commencement 
of the suit, was in possession under Jordan, the grantee 
from Myers.” 

There was a verdict for the plaintiffs, and a motion made 
by defendant for a new trial was refused. 


M. C. Jordan and A, W. Cockrell § Son for Appellant. 
Randall, Walkers & Foster for Appellees. 


We first notice the point made in the brief of 
Messrs. Cockrell, that the court “erred in admit- 
ting the bare decree of foreclosure in support of the 
Master’s deed.” They insist that the whole record should 
have been introduced. We have only to remark, as to this, 
that the entire record was afterwards introduced and went 
to the jury, and the court has a dozen times held that even 
if an error was committed in receiving testimony of this 
sort in the outset, such error is cured by the subsequent in- 
troduction of the whole record by either party. 

The more important question is the status of the parties, 
the mortgage having been foreclosed without making the 
grantee of Warrock, the mortgagor, a party, and his right 
to redeem not having been barred by the foreclosure. War- 
rock had title to the property and mortgaged it to Bene- 
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dict, who assigned to Sayre. On commencing the suit to 
foreclose, Warrock being in possession, surrendered that 
possession to Sayre. Sayre’s possession was then a lawful 
possession, and he could hold it as against Warrock or his 
grantee until the money was paid. This has been the rul- 
ing of the courts ot law and equity wherever statutes like 
our own prevail, which declare that the mortgagee cannot 
maintain ejectment upon condition broken, and can only 
recover after due foreclosure and sale. 

In ‘Trimm vs. Marsh, 54 N. Y., 599, 606, a case strongly 
relied on by appellant, decided in a State where the mort- 
gagee’s interest is not a fee but a lien, (which is all that 
our statute declares) lays down the law that the mortgagee 
being lawfully in possession may hold that possession 
against the mortgagor and his assigns until the mortgage 
debt is paid. The possession is a just and lawful one like 
the possession of any other pledge, and being in possession, 
he may defend against ejectment, and may bring ejectment 
to recover or retain it. See also opinion of Raynolds, J., 
pp. 609, 610, and authorities cited. Gillett vs. Eaton, 5 
Wis., 40; Tallman vs. Ely, 7 Wis., 256; Chase vs. Peck, 
21 N. Y., 586. 

Jordan was a mere interloper and trespasser, he having 
unlawfully taken furcible possession, an] if there had been 
no foreclosure the mortgagee could have maintained eject- 
ment against him and his “ tenants.” 

But there was a foreclosure, and the effect of this pro- 
ceeding is challenged by the appellant. The authorities 
cited by him are invoked to show that Myers, who claims 
under a conveyance from Warrock subsequent to the giv- 
ing of the mortgage, was not made a party to the foreclo- 


sure. What is termed a “necessary” party in such proceed- 
16 
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ings, means necessary to a complete foreclosure of the right of 
the mortgagor’s grantee to redeem. 

Section 1394 of Jones on Mortgages, cited by appellant’s 
counsel, is a mere essay, and its dicta are not supported 
by any authority. The next section, 1395, says the fore- 
closure is “ effectual against those interested in the equity 
who are made parties. The sale vests the estate in the pur- 
chaser, subject to redemption by the owner of the equity 
or other person interested in it who was not made a party 
to the proceedings. His only remedy, however, is to redeem. 
He cannot maintain ejectment against the purchaser. Ue can- 
not have the sale set aside by intervening in the foreclo- 
sure suit. His only right is the right to redeem.” 

In Tallman vs. Ely, 7 Wis., 244, there was a foreclosure 
of a mortgage executed by Alden tu Fitch, and at the time 
of the foreclosure and sale under decree the legal title had 
been conveyed to Rague, but Rague was not made a party 
in the suit to foreclose. The court decided that the mort- 
gagee or his assignee in possession of the property could 
maintain possession against the mortgagor or his grantees 
until redemption by them by paying the mortgage debt ; 
that whatever rights the mortgagee or any of the parties 
had in the premises passed by the sale to the purchaser ; 
the thing sold was the property and the purchaser was en- 
titled to the possession, which possession was in the mort- 
gagee. So in this case, the assignee of the mortgagee was 
in possession at the time of the foreclosure and sale, and 
appellees claim that the possession passed to them by the 
sale and the purchaser’s assignment to them, subject only 
to the right of the assignee ot Warrock to redeem by pay- 
ing the mortgage debt. Jones on Mortgages, par. 1395 and 
notes. 

The interruption of the plaintiffs’ possession by the 
trespasser Jordan and his “tenants” was not under any 
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claim of title or right whatever, and as against them it is 
unnecessary to cite books to show plaintiffs’ right to re- 
cover. Jordan’s acquisition of Myers’ right to redeem 
from the mortgage and sale was an assignment only of that 
right. 

A foreclosure of a mortgage is in the nature of a pro- 
ceeding in'rem, (Freische vs. Kramer, 16 Ohio, 125,) ex- 
cept so far as a judgment may be had for a deficiency after 
sale, and the sale under the decree carries the property 
itself, subject only‘to the right to redeem, and especially is 
this so in the present case, where the holder of the mort- 
gage was in actual lawful possession at the time of the 
sale. ; 

The case of Howell vs. Leavitt, 95 N. Y., decides noth- 
ing whatever in the present case. There the mortgagee 
had taken a wrongful possession, because the owner was 
dead, and neither his administrator nor heirs were parties, 
nor was the mortgagee in possession at the time of the fore- 
closure and sale. The matter decided was that “ possession 
ot real estate by a mortgagee, acquired by force or fraud, 
against the will and consent of the owner, and without 
color of lawful authority, is not a defence to an action of 
ejectment brought by such owner.” In the case at bar, the 
mortgagor remained in possession up to the commencement 
ot the foreclosure suit as the ostensible owner, and the mort- 
gagee, Sayre, was$given possession, voluntarily, as mortga- 
gee, there being no element of force or fraud in the transac- 
tion. In the case of Howell vs. Leavitt, Howell was re- 
cognized as the owner. In the case at bar, the mortgagee 
had no actual notice that any other than the mort- 
gagor was the owner, and the foreclosure was commenced 
against the mortgagor in possession under his own title. 
Myers never had possession. “The possession (of the 
mortgagee) requisite for such a defence (i. ¢., a mortgagee 
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in possession) must have about it at least some basis of 
right as against the owner evicted. Often his assent or ac- 
quiescence may be inferred from slight circumstances, but 
the right cannot be founded on an absolute wrong.” How- 
ell vs. Leavitt, p. 621. The court there recognized the 
right of a mortgagee in peaceable possession. We notice 
that the court in that case is inclined to question the right 
of a mortgagee even in a lawful possession, but, as in other 
cases in New York, the courts in Wisconsin, Ohio and other 
States held that the right ot a mortgagee to defend a posses- 
sion lawfully acquired, has never been abolished by the 
Legislature. Such right is consonant with the contract of 
mortgage, and there 1s nothing in our statute abrogating 
the right to keep such lawfully acquired possession, though 
it cannot be recovered by mortgagee against an owner in 
actual possession. And we remark here that this suit is 
not against Myers nor his tenant, but against a trespasser. 
Indeed the right of a mortgagee in possession is recognized 
in MeMahon vs. Russell, 17 Fla., 693, cited by appellant’s 
counsel. 

Myers took from Warrock, subject to the mortgage. 
The foreclosure sale was a sale of the land, the rem and the 
possession, subject to the right of Myers to redeem, and 
thus place himself in an attitude to acquire the possession 
lawfully. 

The mortgage by its terms covered the title Warrock 
had at its date. The sale carried that title and the posses- 
sion ; such title as Warrock had at the date of the mort- 
gage, but subject to redemption by his assigns or creditors, 
and subject only to that right. 

We insist that though the statute has in terms taken 
away the right of the mortgagee to recover in ejectment on 
account of the non-payment, which, in the language of the 
courts, reduces the mortgage in that respect to a lien upon 
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the property, yet this statute is but a reiteration of the 
rules of the chancery courts in England and America, in 
force for more than a century. The mortgagee by that 
rule, as by our statate, could not recover possession by 
ejectment, but only by a foreclosure and sale. Yet we have 
not discovered the authority for holding that the mortga- 
gee, when placed in possession by the mortgagor, could not 
maintain that possession until the mortgage was dis- 
charged. As we have before said, this right has not been 
destroyed by any act of legislation. Howell vs, Leavitt 
does not go to that extent, but so far as its intimations go 
in that direction it stands alone and is not decisive of auy- 
thing beyond the case itself. In fact, the question was not 
involved, and as to that it is mere obiter dictum. 

Upon the face of the statute, its purpose was to prevent 
a recovery of possession by reason of default of payment, 
and to abrogate what it terms a “constructive possession,” as 
against the mortgagor. 

We repeat, in conclusion, the language of Mr. Jones: 
“ The sale vested the estate in the purchaser, subject to re- 
demption by the owner of the equity, or other person inter- 
ested in it, who was nota party to the proceedings. His 
only remedy is to redeem. His only right is the right of 
redemption.” And whether as a mortgagee in possession 
or as such purchaser, the plaintiff may protect his right of 
possession, however it be attacked by one who does not re- 
deem. 

As to the question suggested at the end of appellant’s 
brief, that the verdict was wrong in that it found that 
plaintiff had the fee, we insist that such was his title, and 
even if it had been less, this defendant, a trespasser, has no 
ground of complaint. 

The charge and refusal to which the defendant excepted 
were therefore not erroneous. 


al 
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Mr. Justice Raney delivered the opinion of the 
court : 


The first question to be disposed of is as to the intro- 
duction of the decree of foreclosure in support of the mas- 
ter’s deed, in the absence of such prior proceedings as 
showed jurisdiction. In so far as jurisdiction of the par- 
ties to the suit in which this decree was rendered is con- 
cerned the objection was cured by the defendant, Berlack, 
having introduced the bill and other proceedings in the 
cause. The effect of this decree and the other proceedings 
in the suit, including the sale, upon the land and the de- 
fendant’s rights therein, are to be considered. 

The subpeena in the foreclosure suit was issued on the 
25th day of September, 1879, and was served on the next 
day. At this time the legal. title was and had been in 
Myers for more than three years, by deed from Warrock 
and wife made March 20, 1876, and recorded in the clerk’s 
office of Duval county nine days after its execution. It is true 
that that there had been a failure to comply with the con- 
ditions of the mortgage prior to the conveyance to Myers, 
but this did not vest the legal title in Benedict, tle mort- 
gagee, nor in his assignee, Sayre; it remained in Warrock un- 
til he conveyed it to Myers. The legal title is divested only 
by forfeiture of the conditions and a sale under the decree 
of the court. The mortgagor remains until a sale, seised 
in fee. McMahon vs. Russell, 17 Fla., 698; Pasco vs. 
Gamble, 15 Fla., 562. Cases which maintain, as Frische 
vs. Kramer, 16 Ohio, 138, and others, that as between 
mortgagor and mortgagee, and persons holding under 
either or both after condition broken, the /egal estate be- 
comes absolute in the mortgagee, subject however to be re- 
deemed by payment of the debt, are not consistent with 
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the former decisions of this court, or with our own views 
of the statute. 

The owner of the legal title is a necessary party toa suit 
for foreclosure of a mortgage. Jones on Mortgages, §1394 ; 
Barbour on Parties, 502; Hall vs. Nelson, 23 Bar., 88 ; 
Reed vs. Marble, 10’Paige, 409. Myers was nota party to 
the foreclosure suit, so the title remained in him unaffected 
by it, (Reed vs. Marble, supra; Wilson vs. Spence, 20 
Wend., 260,) and is now in Jordan. The decree did not 
change Sayre’s status to the land. Warrock and wife hav- 
ing conveyed, they had no longer any right to redeem the 
land from mortgage, as holders of the legal title, whatever 
Warrock’s duty to pay the debt secured by the mortgage 
was. The legal title has never been in Benedict or Sayre. 
The mortgage did not put it in the former; nor did the 
alleged foreclosure suit, decree and sale put it in Sayre, be- 
cause the legal title was not before the court; and conse- 
quently it was not conveyed by the deed to Mrs. Halle. 
She has no better status than that of an assignee or holder 
of the mortgage with, to say the most, an accounting de- 
creed against Warrock, whatever such decree may be 
worth as such an accounting as against the holder of the 
legal title. 

There is nothing to show that Warrock, who continued 
in possession after his conveyance to Myers, held adversely 
to Myers. When he gave possession to Sayre he did not 
have the legal title, it was in Myers; he must be presumed 
to have held under Myers’ title, and not adversely. Bedell 
vs. Shaw, 59 N. Y., 46. Had he then held the legal title, 
we do not think that a mere surrender of possession to 
Sayre would have passed such title to the latter. Trimm 
vs. Marsh, 54 N. Y., 599. 

It is not necessary for us to question the doctrine of 
those cases which hold that a mortgagor or his assigns can- 
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not recover in ejectment against a mortgagee lawfully in 
possession. There is nothing to show that Sayre was ever 
lawfully in possession as against Myers or that Warrock, 
who prior to putting Sayre in possession had conveyed 
all his interest in the land to Myers, was authorized by the 
latter to deliver possession for him to Sayre. Had War- 
rock delivered possession before making the deed to Myers 
the case of Gillet vs. Eaton, 6 Wis., 30, would be more in 
point, vet there would still be the difference that in it, as 
in Tallman vs. Ely, Id., 244, the mortgagee was in posses- 
sion defen.lipg, while here he is suing an ejectment for pos- 
session. Sayre’s possession as against Myers is no better 
than Warrock’s, and there is no basis in the record for the 
position that Myers could not recover against Warrock, 
were he in possession. The lawful possession as against the 
mortgagee is with the holder of the legal title under our 
statute, at least until it be shown that he has parted with 
it of his own volition or it has been taken from him by ju- 
dicial proceedings to which he is a party. In Tallman vs. 
Ely, the mortgagee was regarded as lawfully in possession, 
and the doctrine of Frische vs. Kramer, supra, is approved. 
In Howell et a/., vs. Leavitt, 95 N. Y., 617, it is said that 
“in most of the cases which have upheld the right of the 
mortgagee to possession, his possession was obtained with 
the consent express or implied of the owner of the land, 
although in some of them the mode of acquiring posses- 
sion did not distinctly appear, and in many the rule is 
stated quite broadly and with little of restriction or limi- 
tation.” Assuming that the right of retention of posses- 
sion against an assignee of the mortgagor will be recog- 
nized under our statute, we think such right of possession 
mast emanate from the mortgagor while he is the owner of 
the legal title, or in other words, prior to his conveyance 
of it to his grantee. The burden is upon the mortgagee to 
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show that he has the right to possession. Goss vs Wel- 
wood, 90 N. Y., 688; Bedell vs. Shaw, 59 N. Y.,46. And 
under our statute an ordinary mortgage is not itself evi- 
dence of any such right. Gamt'e & Poole vs. Pasco; 
MeMahon vs. Russell, supra. 

As the legal title was not affected by the foreclosure pro- 
ceedings, or the deed under them, we do not think such 
proceedings or deed were of any effect to show a legal title 
in Sayre, as against Myers, or Jordan, or any one claiming 
under them. Reed vs. Marble, 10 Paige, 409. 

Upon the rule, that in ejectment the plaintiff must re- 
cover upon the strength of his ‘title, Mrs. Halle has no 
standing, for she has not connected herself with the legal 
title, except to show a specific lien upon it which is not 
the basis of a recovery in this action. Gamble & Poole 
vs. Pasco, supra; nor has she shown a lawful possession 
emanating from the holder of such title. 

The testimony shows no act of possession by Sayre sub- 
sequent to April, 1883, when Spearing says he turned over 
the possession to Sayre. Jordan, without warrant trom 
another, took possession, and he built up the fences about 
June 14, 1884. How long before this he had been in pos- 
session, he does not say. He says the property was vacant 
and unoccupied when he took possession. He allowed 
Hernandez to occupy:it and the defendant was his tenant 
at the execution and delivery of the deed by Myers, and of 
the institution of the action of ejectment ; that he, Jordan, 
was in actual possession, and the deed from Myers covers 
the property. 

The testimony shows that the defendant was in posses- 
sion under Jordan, and Jordan at the commencement of: 
the action held the legal title, and such being the case, un- 
der the facts as reviewed above, we think his possession is 
protected by title from Warrock, through Myers, against 





250 SUPREME COURT. 








C. 8. Adams, Adm’r, &c., v. Helen ReQua, &c.—Syllabus. 








the plaintiffs, who have no legal title, and no authorized 
possession as against Jordan as the holder of the legal title 
from Myers. 

The Circuit Judge erred in the charge he gave to the 
jury, and in refusing to give the instructions offered by the 
defendant. The former is in conflict with the views we 
have expressed, and the latter are consistent with such 
views as will be seen by considering them. 

The judgment is reversed and a new trial granted. 








Cuartes S. ApAMS, ADMINISTRATOR, &C., PLAINTIFF IN 
Error, vs. HELEN ReQua, FoR use oF Epwin Huic- 
GINS, DEFENDANT IN ERROR. 


Cartes 8. ADAMS, ADMINISTRATOR, &C., PLAINTIFF IN 
Error, vs. A. J. WAKEFIELD AND Epwin Hiaarns, DE- 
FENDANTS IN ERROR. 


1. The rule is settled thata judgment rendered at one term may be 
amended at a subsequent term, nune pro tunc, when from an in- 
spection of the record in the cause it is apparent that the pro- 
posed amendment would have been a part of the original judg- 
ment or that the original judgment would have been in accordance 
therewith, had it not have been for the’inadvertence of the court 
or an error or omission of the clerk. 

2. When a suit is brought against an administrator of an estate and 
judgment rendered adding only after his name ‘‘administrator of 
estate of J. S. Adams,’’ and the whole record shows that the 
suit was based on a claim or demand against the deceased person 
of whose estate the defendant is administrator, the court will, 
on motion, at a subsequent term, permit the record to be 
amended so as to show that the defendant was sued and judg- 
ment rendered against him ‘‘as administrator of J. S. Adams, 
deceased.”’ 
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Writs of Error to the Circuit Court for Duval county. 


The same points of law were involved in the two above 
entitled cases, and the following opinion in the ReQua case, 
which was the only one delivered, covers both cases, the 
judgment of the court below in each being affirmed. 

In the case, in the Circuit Court, ot “ Helen ReQua for 
use of Edwin Higgins vs. John 8. Driggs, Admr. of Estate 
ot John 8. Adams, deceased,” judgment was entered in 
said court November 12, 1879, “ that the plaintiff have and 
recover of and from the defendant” the sums of money 
named therein. Upon this judgment execution issued July 
19, 1880, commanding, “ that of the goods and chattels, 
lands and tenements of John 8. Driggs, as administrator of 
the estate of John S. Adams, deceased,” the said moneys be 
made. Charles 8S. Adams was afterwards appointed ad- 
ministrator de bonis non, cum testamento annexo, of the es- 
tate of said John S. Adams, deceased, in place of Driggs, 
removed. The plaintiff below, ReQua, for the use of Hig- 
gins, entered a motion, July 23, 1885, to amend the record, 
nune pro tune. Scire facias issued to said Adams, adminis- 
trator, who demurred to and moved to quash the same; 
whereupon the court overruled said demurrer and motion, 
and ordered that said judgmentand execution be amended,so 
that said judgment should read: “That the plaintiff, Helen 
ReQua, for use of Edwin Higgins, have and recover of and 
from John 8. Driggs, as administrator de bonis non, cum 
testamento annexo, of the estate of John S. Adams, deceased,” 
said moneys “ to be levied and made of the goods and chat- 
tels, lands and tenements of the estate of John 8. Adams, 
deceased, in the hands of the said administrator to be ad- 
ministered ;”’ and so that said execution should read: 
“ That of the goods and chattels, lands and tenements of the 
estate of John S. Adams, deceased, you cause to be made ” 
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the money specified in the judgment, “ recovered against 
John 8. Driggs,as administrator de bonis non, cum testamen- 
to annexo, of said estate,” and costs, “whereof the said John 
8. Driggs, administrator de bonis non, cum testamento, of 
said estate is convicted,” &e. 

Wakefield obtained a judgment in said Circuit Court, 
November 3, 1879, upon which execution issued July 19, 
1880. This judgment and execution were in the same form 
as the original judgment and execution in the ReQua case. 
Wakefield assigned his judgment to Higgins, and on July 
25, 1885, Wakefield and Higgins moved that the record be 
amended. Whereupon like proceedings were had as in the 
ReQua case, as above stated, and on November 28, 1885, it 
was ordered by the Circuit Judge that the judgment and 
execution be amended in the same manner as above set 
forth in said ReQuacase. Whereupon the plaintiff in error 
sued out his several writs of error, and thereupon said 
causes were brought to this court. 


A, W. Cockrell & Son for Plaintiff in Error 
H. Bisbee for Defendant in Error. 
Tue Cuter Justice delivered the opinion of the court: 


The plaintiff made her motion in the Circuit Court of 
Duval county to amend a judgment rendered in the Circuit 
Court of said county on the 12th day of November, A. D. 
1879, wherein she was plaintiff for the use of Edward 
Higgins, and “John S. Driggs, Administrator of J. S. 
Adams, deceased,” was defendant. 

The object of the motion was that the judgment and ex- 
ecution should be so amended as that it should appear 
thereon that they were awarded against John 8. Driggs, as 
administrator de bonis non, cum testamento annexo, of J. 8. 
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Adams, deceased. Therule is settled that a judgment ren- 
dered at one term may be amended at a subsequent term, 
nune pro tune, when from the record in the cause it is ap- 
parent, on inspection thereof, that the proposed amend- 
ment would have been a part of the original judgment, or 
that the original judgment would have been in accordance 
therewith if it had not have been for the inadvertence of 
the court, or an error or omission of the clerk. 

The rule that the record admits of no alteration after 
the term, is obsolete. Freeman on Judgments, sec. 71. 
What is proper data to authorize an amendment, is a mat- 
ter on which the decisious of the courts of the different 
States are contradictory. The better opinion seems to be 
that no record can be amended but by matter of record. 
Pittman vs. Law, 24 Georgia, 429; Fennell vs. Jones, 7 
Bush, 359; Stephens vs. Wilson, 14 B. Monroe, 88 ; Make- 
peace vs. Lukens, 27 Ind., 435; Moody vs. Grant, 41 Miss., 
565. 

The record, the judgment and the execution contained in 
which is sought to be amended, shows that a suit was 
brought against John 8. Driggs, administrator of J. S. 
Adams, deceased, on two promissory notes alleged to have 
been made by said Adams, in his life-time, and contains no 
statement ot any cause of action against Driggs individu- 
ally. It was unquestionably a claim or demand against 
Driggs in his representative capacity and must have been 
so understood by all the parties to the suit. Ina similar 
case in New York, and which has mainly contributed to 
our conclusion, (Beers vs. Shannon, 73 N. Y., 292,) the suit 
was entitled “ John L. Beers, executor ot the last will and 
testament of John Beers, deceased.” 

The court say: “The first point made by the defendant 
is this, that the action is not brought by the plaintiff in a 
character representative of the deceased obligee. This is 
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based mainly upon the omission of the word ‘ as’ between 
the name of the plaintiff John L. Beers, and the de- 
scription of him, ‘ executor of, etc., of John Beers, deceused.’ 
in the title of the summons, and in the body of the sum- 
mons, and in the title to the complaint. It is true that 
without that word, in that position, it has been sometimes 
held that the addition to the name of the party is but a 
descriptio persone, and does not give to him other than a 
personal or individual character in the action. But it has 
been held, on the other hand, that though there be nought 
in the title of the process or the complaint to give a repre- 
sentative character tu the plaintiff, that the frame and aver- 
ments and scope of the complaint may be such as to affix 
to him such character and standing in the litigation. Still- 
well vs. Carpenter, in Mem., 62 N. Y., 639, reported in 
full, 2 Abb., (N. C.,) 238. In the case in hand, the aver- 
ments of the complaint are such that the defendant had 
full notice of the questions to be tried; that there was a 
definite issue presented for trial ; that the judgment to be 
recovered might show what was determined by it, and that 
any other questton, dependent upon the character in which 
the plaintiff sued, could be readily presented. It was 
plain from the complaint that the cause of action, if any, 
devolved upon the plaintiff, as a representative of the de- 
ceased obligee, by the creation of a representative relation 
by the will.” 

“ The remedy was patent and easy by motion to amend.” 
Ib.; see also Stillwell vs. Carpenter, 62 N. Y., 639; Shand 
vs. Hanly, 71 N. Y., 222; Snead vs. Coleman, 7 Grattan, 
300. 

The judgment should have been properly against Driggs 
in his representative capacity, (Branch vs. Branch, 6 Fla., 
314,) but under our liberal system of amendments which 
makes it the “duty of the courts of this State, and of every 
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Judge thereot, at all times to amend all defects and errors 
in any proceeding in civil cases,” (sec. 97, McO’s. Digest, 
p. 834,) if it had been called to the attention of the court at 
the trial the record would have been amended by inserting 
the word “as” before the designation of his representative 
capacity, it being apparent from the body of the declara- 
tion that such was plainly the intention. It still being ap- 
parent from the record there can be no objection to making 
the amendment at a subsequent term nune pro tunc. The 
record also shows that it was Driggs, as administrator de 
bonis non, cum testamento annexo, who was intended, and this 
amendment was properly allowed. As to any rights ac- 
quired or lost under this judgment prior to the amendment 
in the court below, we express no opinion. 


There is no error in the record and the judgment is 
affirmed. 








Wa. H. Asumeap, Ciarence H. AsumeabD, Martin Grir- 
FIN, APPELLANTS, vs. Emity R. Witson, as ExrcutTrrx 
oF CoNVERSE PARKHURST, DECEASED, AND JAMES Y. 
Witson, Her Huspanp, APPELLEES. 


1. In an ejectment suit the description of property in a deed introduced 
as evidence must correspond with the description of the land de- 
scribed in the pleadings sufficiently to establish their identity. 
When identity really exists, but is not apparent from the lan- 
guage, parol proof may be introduced to show that although the 
description of the land in the deed and pleadings is different, yet 
that the same land is described in both proof and pleadings. 


ci) 


. Ina suit in ejectment by the executor of A. for a tract of real estate 
of which A. was proved to be in possession for a long time 
prior to his death, the character in which such executor sues not 
being denied, any possession by the executor of said real estate 
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after the death of A. and before suit, will be presumed to be by 
the executor as executor. 

3. A plaintiff in ejectment may recover upon proof of prior possession 

against one found in possession of the land without title. 

4. It is not error to refuse to admit in evidence a certified copy of a 
judgment ; an authenticated copy of the whole record, or the re- 
cord itself should be produced. 

. A charge which instructs the jury that a deed which is in evidence 
shows a fee simple title in an estate, is erroneous. 


qo 


6. A charge to a jury in a suit in ejectment by an executor as such, that 
they should find in their verdict that the plaintiff has a fee simple 
title in the land sued for, is error. 

7. A charge to a jury which assumes the truth of a material allegation 
which is in dispute, usurps the prerogative of the jury. 

8. When the description of land sued for in the pleadings is not sup- 
ported by description in the deed introduced as evidence, an in- 
struction to the jury that the deed shows title to the property in 
suit, is error. 

9. The act of December 20th, 1859, authorizing a recovery in an action 
of ejectment ‘of the land in controversy, together with mesne 
profits,’’ combined the action of ejectment with the common law 

» action of trespass vi et armis for mesne profits. 

10. In this action damages for the detention of the land may be recov- 
ered from the initial date of the detention to the trial of the 
cause. 

11. Where A. went into possession of the land in controversy on the 
14th of June, 1880, and B. took joint possession with A. on the 
13th of December, 1883, and both are sued for the recovery of 
the lands and for mesue profits, a joint judgment against them 
for profits prior to the time of their joint possession, and when 
A. alone was in possession, is erroneous. 

12. In the action for mesne profits, damages for waste and dilapida- 
tion, in addition to mesne profits, may be recovered under proper 
allegations in the declaration. 


Appeal from the Circuit Court for Putnam County. 


The original decision of this court in this cause was ren- 
dered at the June term, 1885. Qn petition of appellees, a 
rehearing was granted, and, at the January term, 1886, the 
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court affirmed its former decision reversing the judgment 
of the court below. 


The facts ot the case are stated in the opinion. 
Randall, Walkers ¢ Foster for Appellants. 

A. W. Cockrell g Son for Appellees. 

Tus Curer-Justice delivered the opinion of the court: 


This is an action of ejectment by the appellees in the Cir- 
cuit Court of Putnam county to recover from the appellants 
a lot of ground in the city of Palatka. The court gave a 
judgment on a verdict of a jury in favor of plaintiffs below 
from which the defendants here prosecute their appeal. 
Appellants assign as errors the instructions ot the court to 
the jury and the refusal to admit evidence, all of which are 
noticed in the opinion of the court. . 

The first error assigned is that the deed of Greeley to 
©. Parkhurst does not describe or identity the land 
mentioned in the declaration and there was no evi- 
dence tending to identify it. The land sued for is 
described as follows: “ Water lot number two, 
situate in the town ot Palatka in Putnam county, Florida, 
and described in the original map of said town as that lot 
or parcel of land bounded as follows: Beginning at the 
southwest corner of lot No. 3, formerly owned by Con- 
verse Parkhurst and now claimed by Martin Griffin, on 
the east side of Water street and running southerly along 
Water street, 87 teet thence easterly to the edge of the St.. 
John’s river, thence northerly along said edge 113 feet to. 
the southeast corner of said lot No. 3, thence westerly to 
the point of beginning, embracing also all land lying be- 
tween said easterly and westerly lines produced to the 

17 
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channel of said river, containing one-half acre more or less.” 
The description of the land deeded to Parkhurst by Greeley, 
is as follows: “ Beginning at the south corner of the prem- 
ises now owned (1857) by Converse Parkhurst, on the east 
side of Water street and running southerly along Water 
street 87 feet, thence easterly to the edge ot the St. John’s 
river 88 feet, thence northerly along the edge of the river 
113 feet to the southeast corner of the premises now owned 
by Converse Parkhurst, and thence westerly 132 feet to the 
place of beginning on Water street.” 

This deed taken alone does not show the identity of the 
land described in the declaration with the land described 
in the deed. We think from the description of the land 
in the deed, although it designates a point of commence- 
ment as the “south corner,” that from the subsequent 
language the “ southwest” corner was plainly intended. 
But we do not see how the jury could inter that the “south- 
west corner of the premises, now owned (1857) by Con- 
verse Parkhurst, on east side of Water street,” which is 
the language of the deed, is the same point of beginning 
as the “southwest corner of lot No. 3, formerly owned by 
Converse Parkhurst on east side of Water street,” the lan- 
guage of the declaration. If the identity existed, and did 
not appear from the language of the deed, proof should 
have been adduced that the lot on east side of Water street, 
owned by Converse Parkhurst in 1857, was now known as 
lot 3 on the east side of said street. 

There was no objection to the introduction of the deed, 
and it is only objected to here after excepting to a refusal 
of the court below to grant a new trial, one of the grounds 
for which it was asked being that “ the verdict is not sup- 
ported by the evidence,” that it was insufficient to support 
the verdict of the jury. But without the deed there was 
sufficient evidence to authorize the jury to find a verdict, 
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in the absence of title in the defendants, of all the land 
that such evidence showed that Parkhurst was in posses- 
sion of at the time of his death. A plaintiff in ejectment 
can recover on proof of prior possession against one not 
showing a better right or an intruder, 73 Ala., Dothard 
vs. Denson, 541; McCall vs. Doe ex dem. Pryor, 17 Ala., 
533. Teasdale swore that he knew the lot in suit; that it 
was in the possession of Converse Parkhurst in 1857, and 
that he kept possession until after the war; did not know 
‘when he died. The evidence of other witnesses show the 
possession of it, subsequent to the death of Parkhurst, 
which occurred in December, 1872, by his executors and 
the collection of rents by them. 

The defendant objects, however, to the evidence of the 
witness which tends to prove that Wilson and wife, or 
Converse P. Devereux, were in possession of the lot as ex- 
ecutors. We think it fair to presume, excluding the testi- 
mony of witness as to collecting the rent and holding the 
land as executors, that from the fact that the deceased was 
in possession of the lot in his lifetime, and the plaintiffs 
were admitted by operation of rule 59 to be the executors 
of Parkhurst, and the absence of any evidence that posses- 
sion of the executors of Parkhurst was as individuals in 
their own right, that any possession by them after the 
death of Parkhurst was in their representative capacity. 
We think the jury, from this evidence, could have found a 
verdict against the defendants it no deed from Greeley to 
Parkhurst had been introduced. 

There was no error in refusing to permit the certified 
copy of a judgment of Woods against Devereux, executor, 
and Emily R. Wilson, executrix, to be read in evidence to 
the jury. It was not competent evidence. “It was part 
only of a record.” ‘The whole record, or an authenticated 
or sworn copy of the whole, should be produced.” Walls 
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vs. Endell e¢ al., 20 Fla., 86; Stark and wife vs. Billings, 
15 Fla., 318. 

The court erred in charging the jury “ that the deed in- 
troduced by the plaintiffs showed a fee simple title in the 
‘ estate of Parkhurst,’ and they should find in their verdict 
that the plaintiffs have a fee simple title to the land sued 
for.” An estate is property and incapable of holding titles, 
nor could the plaintiffs as executors hold a fee simple title. 
A mere statement of these rulings is sufficient, without ar- 
gument, to carry the conviction that they were erroneous. 
The latter instruction provided a recovery was had might 
have been without injury tu the defendants, but the lan- 
guage in which the charge is delivered trenches two 
strongly on the province of the jury as to finding facts. 

Though this instruction is erroneous for the reason 
pointed out, yet it seems proper to say that the verdict 
should state what estate in the land it was that Parkhurst 
had, and the plaintitts, in their representative capacity, are 
entitled to recover. 

The charge was erroneous also in saying that the 
“deed ” showed a fee simple title to the property in suit. 
The deed alone, without supplementary proof, did not show 
identity of land sued for and land described therein. 

The last error assigned is that there was no proof to sup- 
port the judgment against the Ashmead brothers for mesne 
profits for 53 months, or for any period of time anterior to 
the suit. 

The evidence shows that Griffin took possession of the 
property June 14, 1880. There is nothing to show a joint 
possession of*Griffin and the Ashmeads until December 18, 
1883. The judgment is joint against all the defendants for 
the detention of the property from June 14,1880, until No- 
vember, 1884—the time of the trial. The statute (McClel- 
lan’s Digest, page 480,) authorizes the joinder of an action 
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for mesne profits with an action of ejectment. It becomes 
necessary to determine what form of action was adopted by 
the statute. Was it the action for use and occupation, or 
the action of trespass for mesne profits? Both of these ac- 
tions were in frequent use in common law proceedings. 
We do not think the statute contemplated an action for use 
and occupation, because such an action could only be main- 
tained when the possession of the tenant was permissive and 
when the claim for rents and profits arose from contract 
either expressed or implied. There is but one obstacle in 
deciding that the action meant by the statute was the com- 
mon law action for mesne profits, and that is the form of de- 
claration prescribed therein, which would seem to be more 
in the nature of a declaration in an action for use and occu- 
pation than one for trespass for mesne profits, which was 
tor damages. But this consideration is overborne by the 
language employed in the first section of the act, which is 
as follows: “To entitle the plaintiff to recover the land in 
controversy, together with mesne profits.” At the common 
law the plaintiff could not bring his action for mesne profits 
until after he had recovered possession of the land by an 
ejectment. It was plainly the object of the statute to do 
away with the necessity of bringing two separate actions, 
and of postponing one of them until the determination of 
the other, and to provide for a finai settlement, both as to 
the land, and damages for the detention thereof, in one ac- 
tion. If this is the object of the statute, and we think it 
plain, there is another reason for holding that the stat- 
ute meant the action of trespass for mesne profits. In this 
mixed action it has been decided that a recovery of the 
profits can be had from the time of the taking possession of 
the land by defendant to the trial of the cause. White vs. 
St. Guirons, Ist Minor, 33i; Lehre vs. Sumter, 3d Bre- 
vard, 19; Lehre vs. Murray, 2d Brevard, 5; Avent vs. 
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Read, 2d Port., 480; Cummings et al. vs. McGehee, 9th 
Port., 349; Masters vs. Eastes, 3d Port., 368; Shumaker vs. 
Nelms, Adm’r, 25 Ala., 126. While in an action for use 
and occupation the profits could only be recovered up to 
the time of the commencement of the suit, and a second ac- 
tion would have to be brought for the profits accruing from 
the commencement of the suit until the restoration of posses- 
sion. By the action of trespass for mesne protits, also dama- 
ges for waste and dilapidation (Chitty on Pleadings, Vol. 
1, page 216) could be recovered, and by combining this 
form of action with an action for ejectment a full and 
complete settlement of the entire controversy from the 
date of the detention of the land to the verdict of the jury 
in the trial can be had, which was, we believe, the result 
intended by the statute. In determining the validity of 
this judgment, then, we must have recourse to the same 
rules and principles that govern in the action of trespass 
for mesne profits at common law. The proof is that Grif- 
fin had possession of the property from the 14th June, 
1880, until the 13th December, 1883. There was no evi- 
dence that the Ashmeads were in possession of or detained 
the property during this time. The plea of not guilty ad- 
mits the possession, on the last mentioned day, of Griffin 
and the Ashmeads, which we may reasonably presume con- 
tinued up to the trial. The judgment was against all the 
defendants jointly, tor detaining the property trom the 14th 
June, 1880, to the time of the verdict. This judgment 
cannot be sustained. The only judgment that could prop- 
erly be rendered against them jointly would be for the 
term of their joint possession. For the time that Griffin 
detained the land, and with which the Ashmeads had no 
connection, a joint suit against him and the Ashmeads 
could not be maintained. The legislatures of other States 
have provided for several judgments in actions of this 
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kind against each defendant, according to the duration of 
their respective detentions of the land sued for. We have 
no such provision. 

Judgment reversed and new trial ordered. 














Antonio SouaRy, PuLarntirF In Error, vs. CHARLES E. 
Stutz, DEFENDANT IN ERRoR. 


1, When by a written instrument, signed and delivered by the person 
making the same to the beneficiary mentioned therein for an 
expressed consideration, the instrument being silent as to whether 
the consideration was paid, or as to the time when it was to be 
paid, the law will presume that it was paid at the time of the 
delivery thereof. 


) 2. Parol proof to show non-payment at the time of delivery would not 
violate the principle which forbids the contradiction or vari- 
ation of a writing by parol. 

3. When an instrument in writing sued on is set out in the declaration 
in hee verba, a plea which adds conditions and stipulations 
thereto which are not included in said writing, and from which 
plea it is apparent that it is the foundation for the introduction 
of illegal evidence, is demurrable. 





4. If a day be appointed for the payment of money, and the day is to 
happen or may happen before the act, which is the consideration 
. therefor, is to be performed, the payment of the money is not a 
condition precedent to the performance of the act for which it 
served as a consideration. 


i) 


. An instrument in writing appended to a paper purporting to be a 
bill for merchandise sold by one Stultz to one Powers in the fol- 
lowing words: ‘‘In consideration of seven and a half per cent. 
I guarantee the above bill to the amount of two hundred dol- 
lars. (Signed.) A. Solary,’’ which was written by Stultz and 
presented by him to Solary for his signature as the conclusion of 
a negotiation between them, and is signed by Solary and deliv- 
ered to Stultz, is a guaranty and not an offer to guarantee which 
would require acceptance by the beneficiary and notice thereof 
to the guarantor. 
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6. It was of no legal consequence that Powers, the principal debtor, 
knew nothing of the transaction between Stultz and Solary. 


7. Plea of part payment ot a sum claimed is a proper plea pro tanto. 


8. An extension of time for payment for a good consideration given by 
a creditor to his debtor, will discharge from liability a person 
who had guaranteed the debt to the creditor. 


9. An agreement by the creditor to extend the time of payment of the 
debt, guaranteed sixty days upon the debtor paying him a sum 
of money he owed him on another transaction, is not based on a 
good consideration, and will not discharge the guarantor. 


10. A charge of the court which refers to a jury the construction of a 
written instrument in evidence before them, and which contains no 
ambiguity which would justify the introduction of explanatory 
parol testimony and such evidence is not introduced or offered, 
is erroneous. The construction of such instrument is the pro- 
vince and duty of the court. 


Writ of Error to the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 

M. C. Jordan tor Plaintiff in Error. 

No Counsel appeared for Defendant in Error. 

‘Tue Cuter-Justice delivered the opinion of the court: 


Suit was instituted in the Circuit Court of Duval county 
by Charles E. Stultz against Antonio Solary on an instru- 
ment in writing, a copy of which is hereinafter set forth. 

There are two counts in the declaration. The first al 
leges that in consideration that the plaintiff would sell and 
deliver to one Powers one barrel of Gold Seal Whiskey 
on four months time, and one barrel of Rye whiskey on 
sixty days time, and in consideration of 7} per cent. to be 
paid to the defendant by said plaintiff at the time when 
the defendant should become liable by reason of the failure 
of said Powers to pay for said goods, that the defendant 
guaranteed and promised the plaintiff to be answerable to 
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him for said bill to the extent of two hundred dollars and 
that plaintiff did afterwards sell and deliver to Powers the 
said goods. The second count alleges that the defendant, 
on the 21st day of February, 1883, by his guaranty in 
writing promised to pay the plaintiff two hundred dollars 
in the words and figures following, to-wit: ' 

“ JACKSONVILLE, February 21st, 1883. 

“Sold to C. F. Powers, by C. E. Stultz, one barrel Gold 
Seal, $3.75, terms four months’ acceptance ; one barrel Rye, 
$1.25, sixty days acceptance. 

“(Signed. ] C. F. Powers.” 

“Tn consideration of 7} per cent. I guarantee the above 
bill to the amount of two hundred dollars. 

“Signed. | A. Sonary.” 

That said whiskey was sold to Powers by reason of and 
on the faith of said guaranty. That the amount of the bill 
for both barrels of whiskey was $247.25. 

The defendant filed six pleas. The first alleges that the 
defendant never received any consideration for his supposed 
guaranty, that the consideration therein mentioned was to 
be at once paid to defendant on plaintiff’s return to Savan- 
nah, Georgia, where plaintift resided, and where said plain- 
tiff was to immediately proceed at the date of said guaran- 
ty, and said plaintiff failed to send said 7} per cent. 

2. That it was not true, as alleged by plaintiff, that the 
consideration of said guaranty was to be paid to the defend- 
ant at the time the defendant would become liable to pay 
for said merchandise by reason of the failure of said Pow- 
ers to pay for the same. 

3. The third plea alleges that in addition to the seven 
and a half per cent. to be paid by plaintiff to defendant as 
one of the conditions upon which defendant signed said 
guaranty the plaintiff was upon his return to Savannah, 
from which place the goods were to be shipped, to notify 
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the defendant and send him a duplicate itemized bill of the 
merchandise mentioned in said declaration immediately 
upon the shipment of said merchandise to the said Powers, 
which he failed to do. 

4. The fourth plea alleges that the first of the acceptances 
in said supposed guaranty mentioned, to wit: the accept- 
ance of sixty days, was never presented to defendant for pay- 
ment until two months after the same became due, and that 
defendant was never notified or informed of the non-pay- 
ment of said sixty days acceptance until two months after 
the same became due. 

5. The fifth plea alleges that when the said acceptance of 
four months became due and payable by Powers, the plain- 
tiff without the knowledge or consent of defendant for a 
good consideration, to wit: the payment of an open ac- 
count of one hundred and eighty dollars to said plaintiff, 
extended the payment of both acceptances for sixty days, 
during which time the said C. F. Powers became insol- 
vent. 

6. The sixth plea alleges that C. F. Powers, by his as- 
signee, paid to the plaintiff the sum of $61.66 upon said 
bill of merchandise, for which defendant is entitled to 
credit. 

The plaintiff joined issue on the second plea and demurred 
to the Ist, 3d, 4th, 5th and 6th. 

One of the grounds of the demurrer to the 1st plea is that 
it offers matters resting in parol evidence to contradict or 
vary the terms of a valid written instrument. 

In the second count of plaintiff’s declaration he sets out 
in hee verba the bill and guaranty, and thus makes ita part 
of his pleadings. 

The defendant in pleading thereto says that the consider- 
ation therein mentioned was to be paid at once to defendant 
on the return of plaintiff to Savannah, where he was to 
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immediately proceed, and that‘said plaintiff failed to send 
the defendant the said 7} per cent. The plaintiff alleges 
in his first count that this 74 per cent. was to be paid at the 
time that Solary became liable by reason of Powers failure 
to pay the two hundred dollars guaranteed. Looking at 
the instrument itself it does not justify either of the posi- 
tions. 

We think the legal presumption from it is, that the 74 
per cent. was paid at the time of its delivery to Stultz. 
But this presumption is one of that character which could 
be rebutted by proper evidence, and if not paid at the time 
of the delivery of the guaranty it at once became a debt 
due to defendant which he had a right to demand, and if 
not paid to sue for and recover. 

Its payment was not a condition precedent to the liabil- 
ity of the defendant. If hedid not insist on its payment at 
the time of his guaranty, and trusted to the plaintiff to 
give it to him at some future time, he waived his right to 
insist on it as a condition precedent to his liability. 

Its non-payment under these circumstances would not op- 
erate as a want of consideration as set up in the plea. 

If a day be appointed for paymenf of money, and the 
day is to happen or may happen before the act which is the 
consideration therefor is to be performed, an action may be 
sought for the money before performance, for it appears 
that the party relied on his remedy and did not intend to 
make the performance a condition precedent, and so it is 
when no time is fixed for the performance of that which is 
the consideration of the money or other act. “Such is the 
rule laid down by Sergeant Williams,” (1 Wm’s. Saunders, 
819, and in note,) and which has been approved by an un- 
broken current of decisions. Smith’s Leading Cases, Vol. 
2,page 25. Ifthe guarantor did not receive the considera- 
tion at the time of the delivery of the guaranty by him to 
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plaintiff, nor afterwards, he was entitled to a set-off or re- 
coupment of that amount from the two hundred dollars 
guaranteed if Powers failed to pay the bill. There was no 
error in sustaining the demurrer to this plea. 

The demurrer to the third plea was prdriy sustained. 
The plea lays the ground work for contradicting or vary- 
ing a written instrument by parol. While ordinarily such 
a plea could not be reached by a demurrer, and its impro- 
priety could only be shown by objection to the evidence re- 
lied on to sustain it at the trial of the cause, yet where the 
declaration sets out as it does here the written instrument 
in hee verba, and it thus becomes a part of the pleadings, 
a plea which adds stipulations and conditions to it which 
are not included therein is bad. 

We think counsel for appellant is in error, as to this 
transaction being a mere offer to guarantee the twe hun- 
dred dollars of the bill which would require acceptance on 
the part of Stultz, and notice to Solary of such acceptance. 

The writing, by which Solary guaranteed the sum afore- 
said contained no condition. It was complete when it 
was signed and delivered by Solary to Stultz or his agent. 
The court held on the following instrument: “ Mr. J. C., I 
will guarantee the payment to you of $625.00 in treasury 
warrants to be paid on or before the 20th of August on 
and for account of Mr. J. W., July 13th, 1844,” that the 
person making it was not entitled to notice. Mathews vs. 
Chrisman, 12; Smeads and Marshall, 295. See Brandt on 
Suretyship and Guaranty, sec. 165. It was of no conse- 
quence that Powers knew nothing of the transaction be- 
tween Stultz and Solary. There was no error in sustain- 
ing the demurrer to this plea. The record does not show 
any disposition of the 4th plea by the court. 

The fifth plea alleges that at the time when the four 
months acceptance became due the plaintiff, without the 
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consent or knowledge of defendant, and jor a good consid- 
eration, the payment of an open account to plaintiff of 
$180.00, extended the payment of both of said acceptances 
sixty days, during which time Powers became insolvent. 
There was no gor in sustaining the demurrer to this plea. 
Counsel for appellant, in his brief, argues the demurrer to 
this plea as though it set up as a defence failure of Stultz 
to demand payment of Powers, and to give him notice of 
the non-payment. We can see nothing in the plea which 
sets up such a defense. It sets up quite another—an 
agreement with Powers for an extension of time of pay- 
ment. If such extension was given Powers on a good con- 
sideration it would discharge Solary from liability. See 
Daniels on Negotiable Instruments, sec. 1789. But the plea 
shows that there was no consideration for such extension. 
The allgged consideration was payment of an open account. 
We are at loss to see any consideration moving from Pow- 
ers to Stultz by paying him an account he owed him. 
Payment would import the discharge of a liability due the 
person to whom it was made, and of itself would create no 
reciprocal obligations. 

The court erred in sustaining the demurrer to the sixth 
plea. It was a plea of part payment only, and not a plea 
setting up payment of a smaller sum in satisfaction of a 
greater. [t operated as an extinguishment pro tanto of the 
plaintiff’s demand, and could not avail the defendant as a 
set off. Chitty on Pleadings, Vol. 11, pp. 20, 445 and 446. 

The appellant also assigns as error tle first and second 
charges given by the court to the jury. 

“1. If the jury believed from the evidence that Solary 
guaranteed payment of $200 of the bill which Powers 
made with Stultz in consideration of 7% per cent. of $200, 
to be paid to Solary in case Powers settled the $200 of the 
amount of said bill when due, and further, that Powers 
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did not pay so much, at once, when the bill fell due, then 
Stultz was under no obligation to pay said 7} per cent., and 
Solary became responsible to Stultz for the whole amount 
of said $200, which he guaranteed, and this regardless of 
the said 7} per cent.” 

“2. Thejury are the sole judges of the facts, and if they 
believe from all the evidence in the case that Stultz relied 
upon Solary, and that the 74 per cent. mentioned was not 
to be paid to Solary unless Powers paid the debt when due, 
and further, that the said Powers did not pay $200 of said 
bill at maturity, then Stultz did not owe Solary the said 
74 per cent., and said Solary became then liable to pay 
Stultz the said sum of $200, and their verdict should be 
for plaintiff.” 

Each of the above charges was excepted to by the de- 


 fendant. 


These charges cannot be sustained. In the first place 
they referred to the jury the construction of the guaranty 
as to when the 7} per cent. was to be paid. There was no 
such ambiguity in it as would authorize the introduction 
of explanatory parol proof of the time of payment of the 
per centage, nor was such parol proof introduced or offered. 
The construction of this paper was the sole province and 
duty of the court. Moore, Admr., vs. Leseur and Wife, 
18 Ala., 606. They also referred to the jury the construc- 
tion of the guaranty as to whether or not Stultz was ever 
to pay the percentage to Solary if Powers failed to pay the 
bill to Stultz. 

These charges were erroneous and injurious to Solary. 

If the doctrine they contain that a guarantor on an ab- 
solute guaranty of the debt of another for an expressed con- 
sideration is not ehtitled to claim such consideration if the 
principal debtor fails and he has to pay the debt, or that he 
is entitled to such expressed consideration only when the 
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principal debtor pays the debt, be sound law, we very much 
tear that there would cease to be any such transactions as 
guarantees. 

The court seemed to think that Solary was bound at all 
events to pay the $200, but was not entitled to the compen- 
sation Stultz agreed to give him for the risk he assumed un- 
less Powers should pay the bill. 

Judgment reversed and new trial granted. 








BensamMin S. Lippon ET AL., PLAINTIFFs IN ERROR, Vs. 
Hartwei_t Hopnett, DerenpANt IN ERRor. 


1. The improper joinder of two causes of action in a complaint under 
the forcible entry and detainer act is not ground for a motion to 
dismiss the action, but should be reached by motion requiring the 
plaintiff to amend his complaint by striking out one or the other 
of such causes of action. 

2. Surplusage of allegation not amounting to a statement of a distinct 
cause of action, does not constitute duplicity. 

3. A proceeding to recover against a ‘‘ forcible entry’’ and one to re- 
cover against an ‘‘unlawful detainer’’ cannot be joined in one 
complaint under the forcible entry and detainer statute. 


Writ of Error to the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 


Liddon & Carter for Plaintiffs in Error. 


The complaint in this case varies very slightly, and in no 
material matter, from the form laid down in the statute. 
In the very letter of the statute the charge would have 
been that the defendant “ hath unlawfully turned them out 
of and withheld possession,” while our complaint reads: 
“Hath unlawfully and forcibly turned them out, and 
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unlawfully and against their consent withholds from 
them.” 

We described the cause of action a little more fully than 
the statute required, but there is nothing in this description 
inconsistent with the idea of the statute. Indeed the turn- 
ing out would be unlawful as well as forcible, and the 
withholding would have to be against the consent of plain- 
tiffs. 

It was not, under the statute, necessary to describe as 
fully as we did, but there is no reason why a fuller descrip- 
tion should vitiate the complaint. The statute does not 
prescribe a form which is not to be varied from, but says 
that the complaint shall be in the form or to the effect. 
McClellan’s Digest, sec. 5, page 542. 

We do not think here that there was a * joining of sepa- 
rate causes of action which requires separate complaints.” 
But it there was such a joining of forcible entry and unlaw- 
ful detention, while either one was a good cause of action, 
it was perfectly proper to join them in one proceeding. 
Walls vs. Endell, 17 Fla., 478, and authorities there cited. 

In Greeley vs. Spratt, 19 Fla., 645, the complaint joined 
the two; 7. e., a forcible entry and anlawful holding against 
consent, and the court approved this complaint. 


John W. Malone for Detendant in Error. 


The plaintifts in error brought an action of forcible and 
unlawful entry and unlawful detainer against the defendant 
in error and set forth these separate causes of action in one 
complaint. Upon motion of defendant, the court dismissed 
the suit and this judgment of dismissal is assigned for error- 
in the Cireuit Court. 

The actions of forcible entry and unlawful detainer are 
separate and distinct requiring a separate complaint. Be- 
sides, the oath which is required to be administered to the 
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jury and the verdict to be rendered by the jury in these ac- 
tions are different. McClellan’s Dig., 542, sec. 5,548, sec. 11, 
544, sec. 13. Hence we insist that the two actions cannot be 
consolidated and tried on one complaint. Theaction brought 
by the plaintifts in error is neither an action of forcible entry 
nor unlawful detainer, but is a hybrid unknown to the stat- 
ute. The question involved in this case was not raised or 
passed upon by the court in the cases of Walls vs. Endel, 
17 Fla., 478, and Greeley vs. Spratt, 19 Fla., 645. 


Mr. Justice Raney delivered the opinion ot the 
court : 


This is a proceeding instituted by the plaintiffs in error 
against the defendant in error, in the Cireuit Court for 
Jackson county, under the forcible entry and detainer act 
of 1868. 

The complaint alleges that the defendant in error 
“hath unlawfully and torcibly turned them out of, and 
unlawfully and against their consent withholds from them 
the possession ” of the real estate described. The defend- 
ant, Hodnett, moved to dismiss the action because two sep- 
arate causes of action requiring separate complaints and 
separate trials are united in one complaint and one suit ; 
and judgment was rendered dismissing the action, and 
that the defendant recover his costs. 

We do not think that a defect in a complaint under this 
statute is ground of a motion to dismiss the proceeding 
where the subject matter sought to be recovered possession 
of is within the scope of the remedy it affords, although 
such a motion is the proper practice where the subject is 
a franchise or other thing not covered by the statute, as. 
was the case in Gibbs vs. Drew, 16 Fla., 147. 


Where the proceeding is to recover something embraced 
18 
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within the meaning of the terms “ lands and tenements,” 
as used in the statute, a detect in the complaint should be 
reached by a demurrer, or by a motion under section 16 of 
the act of February 8, 1861, ($55, page 826 of Mc(C’s Dig.,) 
according as the one or the other may be applicable. As 

a motion to dismiss, it should have been denied. 

Treating the motion as a demurrer it should not have 
been granted, as it cannot be maintained that the complaint 
does not set forth a sufficient ground of action in law, or 
that it is bad in substance. The defect, if any, is one of 
form merely. Such defects are not the basis of demurrers 
in ordinary actions, and it would be both contrary to the 
letter of our general practice, and to the spirit of it, and 
of this statute, to regard such imperfections as good 
grounds of demurrer. Gould’s Pleadings, sec. 99, McC’s. 
Dig., $54, p. 826 ; §90, p. 833. 

The argument of the counsel for the defendant in error 
is, that the action of forcible entry, and that of unlawful 
detainer, are separate and distinct, requiring a separate 
complaint; and that the oath required to be administered 
to the jury, and the verdict to be rendered in these actions, 
are different. It does not seem to us that the allegation of 
«unlawfully and against their consent withholds from them 
the possession,” need necessarily be treated as an independ- 
ent allegation of a cause of action under the provisions of 
the act giving a remedy against unlawful detention, as dis- 
tinguished from a forcible entry, or an unlawful entry, 
which is not forcible. An allegation of a withholding is 


essential to a complaint under any one of the grounds of 


recovery covered by the act, and the clause of the com- 
plaint last quoted might, we think, be treated asa mere re- 
dundant assertion of the withholding made necessary by 
both the statute and the nature of the cases it covers. A 
similar allegation seems to have been so treated in Greeley 
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vs. Spratt, 19 Fla., 645. Regarding it as such, the court 
might, upon theassumption that there cannot be a joinder 
of unlawful detainer and forcible entry in the same com- 
plaint, have required the plaintiff, upon motion under $55, 
p. 826, of the Digest, to amend, or have confined the plain- 
tiff, on the trial of the case, to proof of the allegations of 
a forcible entry in the former part of the complaint. 

One turned out or deprived of his possession is given a 
recovery of possession by the statute in the following 
classes of cases: (1.) Where another enters in any case 
where entry is not given by law. (2.) Where another en- 
ters with strong hand or multitude of people, even in 
case where entry is given by law. (3.) Where another who 
has entered both lawfully and peaceably holds over after 
the expiration of his right and against the consent of the 
party entitled to possession. The first and second classes 
are unlawful entries, the second differing from the first in 
that the latter is made unlawful by the fact of its being 
with strong hand or multitude of people, however rightful 
it may otherwise be. It is unnecessary to discuss what 
amounts in law to strong hand or multitude of people. 
The second class is a technical forcible entry as contradis- 
tinguished trom any unlawful entry. The third class are 
cases of unlawful detainers as distinguished trom unlaw- 
ful entries. In the one, the initial wrong is in the entry ; 
in the other, it is in the detention. 

Looking at the form of the complaint prescribed, the fact 
that the complaint must be verified by affidavit, and other 
features of the statute, we are of the opinion that there can- 
not be a joinder of a proceeding for unlawful detainer, and 
one of forcible entry, in the same complaint. In the former 
class the jury are sworn to try whether the plaintiff has the 
right of possession, and they are required to find and state 
in their verdict whether the plaintiff hath (or hath not) the 
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right of possession in the real estate, but in the latter class 
there is no such feature in the oath, but on the contrary 
the jury are sworn to try whether the defendant “ did for- 
cibly (or unlawfully, as the case may be) enter upon the 
property.” The oaths differ in other respects as° is easily 
inferred from the different nature of the offences which the 
two cases cover. Again, the statute provides as to the ver- 
dict, that in cases ot forcible or unlawful entry it shall be 
substantially as follows, giving a form following the issue 
made or submitted for trial under the oath in such cases, 
and likewise in cases of unlawful detainer a form following 
the oat! in such cases. 

In Arkansas it was held that in forcible entry and de- 
tainer force is the gist of the action, and that an unlawful 
detainer was founded on a breach of contract, and the court 
inclined to the opinion that forcible entry and unlaw/ul de- 
tainer could not be joined, not for any technical reasons, but 
because vf the incompatibility of the two actions and the 
necessity of verifying them by affidavit. MeGiven vs. 
Cook, 18 Ark., 448. In Alabama, where the complaint al- 
leged the entry to be unlawful and the detainer to be forci- 
ble and unlawful, and the verdict found the defendant 
guilty of an unlawfal detainer, it was held that the verdict 
did not respond to the issue, an unlawful detainer and a 
forcible detainer being distinct injuries. Grice vs. Fergu- 
son, 1 Stew., 36. And in Kentucky, upon a traverse ot an 
inquisition of forcible entry, it was declared that the right 
of entry is not properly the subject of inquiry, but whether 
there was a forcible entry upon the possession in fact of an- 
other or a forcible detuiner where the possession has been ob- 
tained lawfully ; and in Michigan, (Davis vs. Ingerson, 2 
Douglass, 372,) where the evidence on a complaint for “ un- 
lawful and forcible entry ” into lands showed merely an un- 
lawful entry, but did not show that it was accompanied with 
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violence, it was held insufficient; and in Lattimer vs. 
Woodward, Ibid, 368, the ruling was that to sustain a com- 
plaint for “ unlawtul and torcible entry and detainer” the 
evidence must show force and violence in theentry. Com- 
monwealth vs. Dudley, 10 Mass., 403. 

There cannot be a joinder of an unlawful detainer with 
either an unlawful or a forcible entry. They are distinct 
offences. Whether there can be a joinder of a technical 
forcible entry, with an otherwise unlawful entry, is not in- 
volved, and we do not decide. If it can be done it must be 
by separate counts. The complaint here is under authori- 
ties cited above, one for a forcible entry. 

In Walls vs. Endel, 17 Fla., 483, it is said that “in pro- 
ceedings of this character there may be a conviction of the 
unlawful detainer alone, or of the forcible entry and unlaw- 
ful detainer, the detention being the substantial question 
and the gist of the proceeding; the unlawful entry and the 
unlawful detention are two distinct offences which may, un- 
der the statute, be tried together.” We do not understand 
that the precise question now before us was raised in that 
case. In”People vs. Anthony, 4 John., 201, the inquisition 
was that A. forcibly entered and expelled C., and did for- 
cibly keep him out, and to this there was a plea of not 
guilty, and in People vs. Rickert, 8 Cowen, 226, there was 
an indictment also. -In the former case it was held that 
there might be a conviction of the forcible detainer alone, 
and in the latter there was a similar holding, and the ques- 
tion was whether a forcible detainer was shown, and it was 
decided that the same circumstances of violence or terror 
which make an entry forcible will make a detainer forcible. 
In Foster vs. Kelsey, 36 Vermont, 199, the decision is that 
when the complaint alleges forcible entry and forcible de- 
tainer, and the proof is only of a forcible detainer, there 
may be a conviction of that alone; and in Cammack vs. 
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Macy, 3 A. K. Marshall, 296, it was held that a forcible 
entry and forcible detainer are distinct offences, yet they 
may be united in one warrant, and that to constitute forci- 
ble detainer there must be actual force with strong hand, 
where the relation of landlord and tenant has not existed. 
These are the authorities cited. Where there has been an 
unlawful entry, whether forcible or otherwise, the deten- 
“tion under it is of course unlawful and a continuation of 
the wrong, but we do not think an unlawful entry, whether 
forcible or otherwise, and an unlawful detainer, considered 
as separate offences under the statute, can be tried to- 
gether. ' 

A complaint properly framed according to the statute, 
alleging an unlawful entry and withholding, does not ad- 
mit of proof of a technical unlawful detainer. The oath 
to try the former does not cover the latter, and for the 
reasons indicated above we do not think they can be 
joined. Our statute says nothing about a forcible detainer. 
It makes no difference under our statute whether or not 
there are any manifestations of force or any threats of vio- 
lence in the withholding possession, if the action be either 
for an unlawful entry, or for a forcible eutry, or for an un- 
lawtul detainer. 

The judgment should be reversed and the cause remanded 
to the Circuit Court with directions to reinstate the same 
on the docket, and for further proceedings not inconsistent 
with this opinion. 

It is so ordered. 
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Mernuarpt Bros. & Co., APPLLLANTS, vs. SoLomon Mops, 
APPELLEE. 


1. 8. M. telegraphed H , who was acting and was dealt with as the rep- 
resentative of M. B. & Co., to draw on a third party for the 
amount of a judgment in favor of K., which was about to be 
enforced against the property of the judgment debtor, T. M., 
and as to which H. had telegraphed S. M., in the name of “‘ M. 
B. & Co., per J. B. H.”’ H. finding that the representatives of 
the judgment would not accept such draft because there was no 
bank in the place of the residence of the person upon whom it 
was to be drawn, through which it could be collected, settled 
the judgment by a draft on his principals, who honored it, and 
then drew in favor of his principals for the same amount on such 
third party, and she refused payment : Held, (a.) That the pur- 
pose of 8. M., as indicated by the telegram, was that the judg- 
ment should be paid, and there was nothing in the course pur- 
sued under it that exceeded substantially the request or author- 
ity it conveyed, or which relieved 8. M., from liability. (.) That 
S. M.’s liability to M. B. & Co., was that of a principal debtor, 
and not of a guarantor. 

2. Where the question is as to the authority given by a telegram, the 
party to it sued should not be permitted to testify what his in- 
tention was in sending it. Such intention, in so far as the au- 
thority conferred is concerned, is to be derived from the tele- 
gram and the entire contract between the parties. 


3. Where telegrams do not contain the entire contract, the other 
parts of it may be proved by verbal testimony, or by other 
writings, or by both, as in other cases where the entire contract 
has not been reduced to writing. 


Appeal from the Circuit Court for Nassau County. 


This is an action brought by the appellants against the 
appellee for money paid by them to one Julius Kaufman 
at the appellee’s request, and for money lent to the appellee 
at his request.’ There is a plea of never indebted in the 
record. 
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Upon the trial before the jury the plaintiffs introduced 
as a witness one J. B. Hess, who testified that he was the 
traveling agent representing them, and that in Palatka, on 
October 16th, 1882, Trespole Myers, a brother-in-law of 
the defendant, informed him that the Sheriff of Putnam 
county had “ attached” his, Myers’, stock of goods, under 
a judgment in favor of Julius Kaufman against him ; that 
the defendant and the firm ot Mode Bros., of Fernandina, 
of which defendant was a member, had previously commu- 
nicated with the plaintiffs in reference to a claim of about 
$1,100, which the latter held against Myers, and Myers’ 
business. Myers informed witness also that he was una- 
ble to pay the judgment and relieve the attachment. Upon 
consultation, the tollowing telegram was sent: “ To Mode 
Bros., Fernandina: Judgment against Myers here now due. 
Will be closed up if not paid. Is willing to make assign- 
ment to us. He has no money to make payment with. 
Are you satisfied.” It is dated Palatka, October 16, 1882, 
and signed “Meinhardt Bros. & Co., per J. B. Hess.” The 
witness says he received in reply, on the morning of Octo- 
ber 17th, a telegram, of which the following is a copy: 
“To J. B. Hess, care of T. Myers: Draw at sight upon 
Hannah Mode for amount of judgment. Get itemized bill 
of charges from Calhoun. Answer.” It is dated Fernan- 
dina, October 17, 1882, and signed “ Mode Bros.” This 
telegram, the witness says, was sent, and, in fact, signed by 
the defendant, who subsequently claimed it was not in ref- 
euce to partnership business. Defendant, in his testimony, 
admits sending the telegram, and that he had no authority 
to bind the firm. The attorneys, Calhoun & Calhoun, con- 
trolling the judgment, refusing to take a draft on Hannah 
Mode, because there was no bank at Fernandina through 
which it could be collected, Hess, as agent for plaintifts, 
paid the judgment by draft on his house. Their receipt 


























JANUARY TERM, 1886. 








Meinhardt Bros. & Co. v. Solomon Mode—Statement of Case. 











containing an itemized statement of the judgment and 
costs, is in evidence; as is also a transcript of a judgment 
entered in the clerk’s office by confession. Hess then drew 
a sight draft for the amount he had paid, $227.83, on Mrs. 
H. Mode, Fernandina, Fla., payable to the order of the 
plaintiffs, he signing the same J. B. Hess, representative of 
the plaintifis, and endorsed the same to W. B. C. Duryea 
for collection for account of plaintiffs. It was presented for 
payment and protested for non-payment. The action is for 
the amount paid on the judgment. Hess says the purpose 
of his telegram to “ Mode Bros.” was to provide means to 
save Myers’ stock from sale under the attachment ; that it 
was the only judgment against Myers that he then knew 
of ; that Mr. Epstein, of J. Epstein & Bro., arrived in Pa- 
latka on the 17th, and other judgments and claims against 
Myers being pressed, Epstein induced Myers to make an as- 
signment to his firm of his stock of goods, but that neither 
the witness nor plaintiffs had anything to do with forcing 
this assignment ; that, in fact, Epstein and Myers tried to 
keep the knowledge of it from witness until it was ready 
to be perfected ; that after they had agreed upon it, and 
had it written, they called him in and showed it to him, 
and he was present when it was executed, and was one of 
the witnesses to it. It is dated the 17th of October, and 
is an assignment for the benefit of Myers’ creditors, and 
prefers Epstein & Bro. and the plaintiffs, whose respective 
claims are stated as amounting to $741.90 and $1,026.69. 
The witness says that the amount stated in the assignment 
did not include the sum paid on the Kaufman judgment; 
that plaintiffs received from the assignment about $800, 
and have never been paid the sum paid on the judgment; 
that he was put in charge of Myers’ stock by Epstein, and 
made and recorded an inventory of the property. Here a 
certificate from the Clerk of the Circuit Court of Putnam 
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county, of the aggregate amount in dollars and cents, as 
shown by the inventory made by Hess, attorney in fact for 
Epstein & Bro., assignees, was offered in evidence, but ex- 
cluded by the Judge, and exception was duly made at the 
ruling. Witness says he made an account of the sales of 
the stock, and offers in evidence a copy of the same, which 
he says is a correct copy, but it was excluded, and an ex- 
ception taken. Plaintiff then offered to prove by witness 
how much Myers’ stock was inventoried for, and how much 
it sold for, whether sold to the best advantage, and how 
much each of Myers’ creditors were paid, but the testi- 
mony was excluded, and exceptien taken. Plaintiffs here 
rested. 

The defendant testified in his own behalf that he is a 
member of the firm of Mode Brothers, and sent the tele- 
gram in evidence, and that he had no authority to bind the 
firm in this transaction, it not being firm business. He 
was then asked by his counsel what were his purposes and 
objects in sending the telegram referred to. The plaintiffs’ 
counsel objected on the ground that it was immaterial, but 
the objection was overruled, and an exception noted, and 
witness answered as follows: “ When I received the tele- 
gram in evidence from J. B. Hess, from Palatka, I under- 
stood the paying of this judgment or attachment under 
which the sheriff had levied on Myers’ stock would relieve 
Myers, and save him from making an assignment. My 
purpose then in sending the telegram was to have Hess, 
the agent of Meinhardt Bros. & Co.,draw on Hannah Mode 
for the amount of said judgment to save Myers from mak- 
ing an assignment of goods.” This testimony was objected 
to as irrelevant, immaterial, hearsay and matter of opinion. 
“T intended for plaintiffs to draw on Hannah Mode, and 
that only in the event it would save Myers trom making an 
assignment. Myers subsequently had to make an assign- 
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ment,in which he preferred plaintiffs among other creditors. 
I was not informed by Hess of any other judgments against 
Myers, except the one of Kaufman, when he sent the tele- 
gram. Mrs. Hannah Mode, who is my mother, learned of 
Myers’ assignment a day or so after it was made, and be- 
fore the draft was presented for payment, which being pre- 
sented some weeks later, she, having learned of the assign- 
ment, refused payment.” This was also objected to. The 
witness, under objection, stated that he had never promised, 
subsequently to sending the telegram, to pay the draft, and 
had never received any benefit from the payment of the 
judgment. There were proper exceptions to the above 
rulings. 

Upon ecross-examination, he says he never communicated 
to Hess, or to the plaintiffs, his intention as to the purpose 
for which he sent the telegram, further than what is stated 
in the telegram; that his understanding was based on the 
telegram from Hess to him. 

The witness, (defendant,) was here shown a letter dated 
“ Fernandina, Fla., Oct. 2,1882,” addressed to “Meinhardt 
Bros. & Co., Savannah, Ga.,” and signed Mode Bros., and 
being asked who wrote it, answered that he did. It is as 
follows: “ Dr Friends: Our brother-in-law, Mr. T. Myers, 
arrived here last night out of breath, and at the same time 
with a wallet full of Putnam county scrip, for the indorse- 
ment and acceptance of Mode Bros. Now, gentlemen, we 
beg tu state that our Mr. Mode, Sr., is in New York at 
present buying a stock, and as this is not a matter of life 
and death, we must say we do not wish to worry him while 
there. He will, no doubt, be home shortly, and will sub- 
mit the entire matter to him on his arrival. Rest easy, 
gentlemen, none of you are going to lose anything on 
Mr. T. Myers. Hoping this will be satisfactory until his 
return, we remain, truly yours, Mode Bros.” 
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This letter was offered in evidence by plaintiffs, but ex- 
cluded on being objected to as immaterial, and there was 
an exception. 


The other facts of the case are sufficiently stated in the 
opinion. 


Call ¢ Jones and C. P. ¢ J. C. Cooper for Appellants. 
H. J. Baker tor Appellees. 


The plaintiff must show that the money was paid at de- 
fendant’s request, expressed or implied. Chitty on Plead- 
ing, p. 350. 

The telegrams in evidence show no request to Meinhardt 
Bros. & Co., to pay the judgment, or to assume any liabil- 
ity whatever, and no request so todo can be inferred there- 
from upon any reasonable construction. The payment was 
without authority and officious. Further, the testimony 
does not show any subsequent assent, approval or adoption 
of the payment by Mode or benefit to him, from which an 
implied promise to pay could arise, hence the testimony en- 
tirely fails to sustain the plaintiffs’ case under the issue 
joined. 

The payment was voluntary and unnecessary. 

“ Money paid voluntarily does not impose a liability on 
another to repay unless payment was made at his request.” 
Kenan vs. Halloway, 16 Ala., 162; 50 American Deci- 
sions, 162. 

“To sustain count for money paid, the plaintiff must 
prove actual payment and the defendant’s prior request so 
to do or his subsequent assent and approval of the act.” 2 
Greenleaf on Ev., sec. 113. 

Money paid without prior request only becomes a liabil- 
ity where party for whom paid assents or adopts the act or 
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accepts a benefit from it. (Nothing of the kind here 
shown.) Kenan vs. Halloway, 50 American Decisions, 162, 
reported from 16 Alabama Rep. 

If it is claimed the money was paid under a mistake of 
facts, it could not then be recovered by Meinhardt Bros. 
& Co., from Mode, for the reason, if no other, that the pay- 
ment was voluntary and they themselves derived the only 
benefit from the pay, to-wit: an assignment in their inter- 
est of Myers’ stock of goods, which they could not have 
obtained without payment of the judgment. See Norton 
vs. Marden, 15 Maine, 45; 32 Am. Dec., 132. 

The letter of Mode Bros. to Meinhardt Bros. & Co., dated 
October 2, 1882, offered in evidence and ruled out by the 
court (exception taken in bill of exceptions) was clearly im- 
material and irrelevant. It was prior in date and had no 
relation to the transaction in issue, was not legitimate on 
cross, &e. 

The exception to the testimony of Solomon Mode was 
not well taken, inasmuch as it is competent to explain the 
circumstances under which a telegram is sent. 

The extent to which telegrams are to be treated as con- 
tracts depends upon the circumstances in which they are 
sent and the intent and object for which they are transmit- 
ted and received. Beach vs. Raritan and Del. Bay Co., 
37 New York, 457. 

The Judge’s charge on this point is likewise sustained 
by the same decision. 

The first charge oftered by plaintiffs’ counsel was prop- 
erly rejected. It has no application to the testimony. 

The only authority given to Hess by Mode was to draw 
on Hannah Mode to relieve Myers from the necessity of as- 
signment in consequence of the outstanding judgment ; no 
other purpose or authority can be reasonably or legiti- 
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mately deduced from the telegrams taken together, or from 
the circumstances in which they were transmitted. 

The second charge offered by plaintiffs, to the effect that 
the jury could not infer fraud, &c., was not appropriate, in- 
asmuch as no fraud was pleaded or urged. 


Mr. Justice Raney delivered the opinion of the 
court: 


The authorities cited upon the eubject of guaranty are 
not in point. This is not a case of guaranty. Though the 
appellants who were plaintiffs below were creditors of the 
judgment debtor, Trespole Myers, their claim against My- 
ers is not the subject matter of the particular transaction 
out ot which their claim against the appellee grows. They 
had no interest in the judgment of Kaufman against My- 
ers, which judgment their money has in fact paid, and there 
is, in the matter now in controversy, nothing in the nature 
ot an agreement to pay any debt due by Myers or any one 
else to plaintiffs. If there is any indebtedness from the ap- 
pellee to appellants it is as a principal debtor, and not as a 
guarantor for another person primarily liable and upon 
whose default the appellee’s liability is to arise. Baylies 
‘on Sureties and Guarantees, 641; Parsons on Contracts, 
494; 3 Kent’s Com., 121, 122; Gallagher vs. Nichols, 60 
N. Y., 438. Mrs. Mode has never been a debtor of plain- 
tiffs. 

It is clear that Hess was acting for and as the represent- 
ative of the plaintiffs and was so dealt with. Not only is 
this not denied, but he signed either their firm name, or 
his own, as their reprepresentative in the transaction, and 
they by their action have ratified his acts. The plain 
meaning of the telegram of the 17th of October to him was 
that the Kaufman judgment should be paid. The defend- 























JANUARY TERM, 1886. 287 








Meinhardt Bros. & Co. v. Solomon Mode—Opinion of Court. 











ant who had used, without authority, the firm name of his 
business partnership, cannot be heard to say for his own 
benefit or relief, either that he did not have authority from 
Mrs. Mode to draw on her, or that he did not expect she 
would honor the draft. We do not see that the defendant 
can complain of Hess having used a draft on his house in 
carrying out the purposes indicated by the telegram. Had 
he drawn in favor of the judgment creditor, Kaufman, or 
Kaufman’s attorneys, and cashed the draft for and taken an 
assignment of it to his house, relying upon its being paid, 
as he had the right to do from the telegram, he would have 
acted no more within the real purpose indicated by the tele- 
gram than he did act;. and the defendant has now no 
more cause for complaint, in so far as the drafts 
are concerned, than he would have in such case. 
As it is, the plaintiffs have in effect merely cashed 
a draft which their agent acting in their name was 
authorized to draw. We do not see that there has been 
anything more than a good execution of the request made 
and authority given, or any substantial departure from 
what was authorized to be done. Story on Agency, $172. 
There was no direction which required that the draft 
should be drawn in favor of the judgment creditor or other 
particular person. No harm has been done the defendant, 
there is no material departure from the instructions given, 
and nothing he can complain of in this feature of the bus- 
iness. It is argued by counsel for appellee that Hess acted 
officiously, and not pursuant to any request expressed or 
implied in the telegram, nor for the purpose of effectuating 
any end indicated by the telegrams, but rather in the inter- 
est of plaintiffs to obtain the assignment of Myers’ stock 
in which plaintiffs were interested. The construction that 
payment of the judgment was not a purpose indicated by 
the telegram, or that Hess was not requested by the tele- 
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gram to do that which would effect such purpose, is not 
reasonable, and there is nothing in the telegram that justi- 
fies the conclusion that he was acting merely officiously and 
in the interest of plaintiffs to obtain an assignment of 
Myers’ goods, and not pursuant to the telegram. If the 
telegram authorized the payment it was not voluntary. 
We think it did authorize it. If it was not intended to 
effect a payment, it was a delusion and would, if such, 
have effected only delay or fraud. 

Whether or not there was any previous action on the 
part of the plaintiffs, either by themselves, or by their 
agent, Hess, which entrapped the defendant into sending 
the telegram, or any subsequent action on their part which 
relieves the defendant from the liability which would other- 
wise exist, is another question. In so far as the testimony 
shown by the bill of exceptions to have been submitted to 
the jury is concerned, we find that the defendant at some 
time previously to the sending of the telegram from Pa- 
latka to Fernandina had communicated with plaintiffs in 
regard to their claim against Myers, and the latter’s busi- 
ness. The nature of this communication was not shown to 
the jury. The telegram from Palatka represented that 
there was a judgment against Myers, and that he had no 
money to pay it with, and would be closed up if it was not 
paid. The truth of these representations is not questioned. 
There was, in fact, an entry of a judgment in the clerk’s 
office. It is claimed by defendant in his testimony that he 
understood that the payment of the judgment, under which 
the judgment creditor had levied on Myers’ stock, would re- 
lieve Myers and save him from meking an assignment, 
and his “ purpose was to have Hess, the agent of Mein- 
hardt Bros. & Co., draw on Hannah Mode tor the amount 
of the judgment, to save Myers from making an assign- 
ment of goods.” He further states that he never commu- 
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nicated to Hess, or to the plaintiffs, his intention as to the 
purpose for which he sent the telegram, further than what 
is stated in it, and that his understanding was based on the 
telegram from Hess to him. Hess says the purpose of his 
telegram to Mode was to provide means to save Myers’ 
stock from sale under the judgment, and that it was the 
only judgment against Myers he then knew of. There is 
nothing in the telegram sent to Mode which holds out the 
assurance that Myers either would or would not make an 
assignment if the judgment was paid. Nothing is said in 
it about any but one judgment, and as to this the plain 
representation is that Myers has not got the money to pay 
it, and if not paid he would be closed out, and though 
Mode had a right to infer that the result of a sale of Myers’ 
goods would follow, if there was not a payment, we do 
not think his conclusions as to an assignment were legiti- 
mate. If his understanding was that Myers’ stock had 
been levied upon and that a sale would be made unless the 
judgment was paid, he must have also understood that if 
the judgment was not paid there could be no assignment 
by Myers to the extent that his goods would be necessary 
to satisfy the judgment and costs of sale. 

Hess says he did not know of any other judgment and 
that he did not have anything to do with forcing the 
assignment, that the making of the latter was kept from 
his knowledge until it was ready to be perfected, and after 
they had it written they called him in, and he witnessed its 
execution. This assignment is not to plaintiffs, and plain- 
tiffs are not shown to have induced it. There is in the 
making of an assignment, or the fact that plaintiffs were 
among the preferred creditors therein, or the fact that Hess 
acted subsequently as attorney in fact or agent for the as- 
signees, and was put in charge of the goods, nothing which 
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of itself in law relieves the defendant from the liability in- 
curred by him through the telegram and the subsequent ac- 
tion of Hess thereunder for the plaintiffs. 

The defendant should not have been permitted to state 
what his intention in sending the telegram was. The en- 
tire contract between the parties relating to the subject, 
whatever such contract was, should have been permitted to 
gotothe jury. The intention of parties contracting is to be 
derived trom the terms aud subject matter of the contract, 
and not from the statement of one party to it as to what 
may have been his understanding or individual intention. 
The ducirine of the case of Beach vs. R. & D. R. R. Co., 
37 N. Y., 457, cited for appellee, is that the extent to which 
telegrams between parties are to be treated as written con- 
tracts depends upon the circumstances in which they are 
sent and the intent and object for which they are transmit- 
ted and received ; that where there has been a previous 
communication between the parties with reference to the 
subject matter ot the contract, and the telegram is sent to 
fix some one of the details of the agreement between them, 
such telegram is evidence only of the purpose for which it 
was sent and does not constitute the contract; that where 
the original propositions or agreement between the parties 
were oral they may be proved by oral evidence, as modified 
or affected by the telegram. See also Barnett vs. Robin- 
son, 18 Fla., 602. 

The telegram was held in the above case from New York 
to be the evidence of the purpose tor which it was sent. 
Where the entire contract is not in writing the omitted 
parts may be proved orally. If the telegrams in the case 
before us do not contain the e:tire contract (as is frequently 
the fact) the other parts may be proved by verbal testi- 


mony, or if there are other wri'ings constituting a part of 


the contract they can and should be put in evidence. Had 
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there been an agreement previously made between the par- 
ties, and in pursuance of which Hess was to send the tele- 
gram, it should be admitted as part of the contract. The 
rule is simply that the entire contract, whether it be all in 
writing, in one paper or in several papers, or partly in 
writing and partly by parol, should be proved, and this is 
not at all inconsistent with the rule that where parties have 
reduced their contract to writing, parol testimony of pre- 
vious or contemporary communications shall not be used to 
alter or add to the language used in the instrument or in- 
struments in which the contract is embodied. Story on 
Agency, sec. 79. In view of the fact that the defendant says 
he did not communicate to the plaintifts or Hess his “ inten- 
tion as to the purpose for which ” he sent the telegram fur- 
ther than is stated in it, the statement of such intention 
was the more inadmissible, and should have been stricken 
out. The rule which prevails where the question at issue 
is whether a party did a certain act with a fraudulent in- 
tent as in Germania Fire Insurance Co. vs. Stone, 21 Fla., 
is not applicable here. 

What we have said sufficiently disposes of the points 
made in the brief of the appellants, and indicates our 
views for further proceedings on a new trial. The assign- 
ments of error not discussed in the brief for appellants, are 
treated as abandoned. Southern Express Co. vs. Van Me- 
ter, 17 Fla., 733.. We think the verdict was contrary to 
the evidence, and must grant a new trial. 

It is so ordered. 
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C. O. Livrneston, PLarntirF tn Error, vs. C. P. Coopsr, 
Executor, &c., DEFENDANT IN ERRor. 


1. An application for the continuance of a cause is always addressed to 
the sound discretion of the court, and must be left to the tribu- 
nal which has the parties before it, and who must determine 
from a variety of circumstances occurring in its presence 
whether such applications are made in good faith. 

2. Except it appears from the record that there has been an abuse of 
such discretion, whereby the rights of the party may have been 
jeoparded, the decision of the court will not be disturbed. 

3. Instructions given by the court to the jury are based upon the evi- 
dence adduced on the trial, and to enable the appellate court to 
determine as to the correctness of the rulings of the court be- 
low, in granting or refusing the instructions so asked, that evi- 
dence must be produced in the bill of exceptions. 

4. Itisarule of law, well settled, that every presumption is in favor 
of the correctness of the ruling of the court below, and in order 
to induce the appellate court to reverse such ruling it must ap- 
pear that an error has been committed. And when a party fails 
to bring up the evidence upon which such ruling is based this 
court will refuse to consider the exception. 


Writ of error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

M. C. Jordan tor Plaintiff in Error. 

C. P. & J. C. Cooper tor Defendant in Error. 


Mr. Justice VaANVALKENBURGH delivered the opinion 
of the court: 


Charles O. Livingston brought his action in the Circuit 
Court of Duval county against Charles P. Cooper, execu- 
tor, &c., of John Roberts, deceased, to recover upon a note 
of which the following is a copy: “$250.00. Jackson- 
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ville, Dec. 29th, 1876. Sixty days after date I promise to 
pay Mrs. E. G. Magruder, or order, two hundred and fitty 
dollars for value received, and after the expiration of sixty 
days drawing ten per cent. per month interest. 
(Signed, ] “Joun RoBerts.” 

[Endorsed.] “E. G. Maeruper, FE. G. Rusuine.” 

The defendant pleaded, first, no consideration in law to 
support the promise. Second. That the note was obtained 
from Roberts, in his life time, by fraud and imposition. 
That Mrs. Magruder pretended that she could cure said 
Roberts of disease, and make him well by conjuring him. 
Third. That plaintiff was well informed and had full 
knowledge of the facts which constituted the fraud by 
which E. G. Magruder obtained said note, and of the want 
of consideration at the time he purchased the note; and 
defendant denies that plaintiff gave a full and adequate 
consideration for the note. 

Upon the trial the jury found for the defendant, and 
judgment was thereupon duly entered. 

The plaintiff then moved for a new trial upon the fol- 
lowing grounds: 

lst. Because the court erred in retusing plaintift’s appli- 
cation for a continuance. 

2d. The court erred in compelling the plaintiff to go to 
trial before issue joined, and after amended pleas filed the 
day before, some of which were just stricken out upon 
motion, and some of which were overruled upon de- 
murrer. ; 

3d. Because the court erred in refusing plaintiff second 
and third requests to charge. 

4th. Because the court erred in giving defendant’s fourth 
request to charge. 

5th. Because the verdict is contrary to law. 
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This motion was denied and the plaintiff brings the case 
here by writ of error. 

To procure a continuance of the cause in the court below 
the plaintifi’s attorney introduced and read the affidavit of 
the plaintiff to the effect that E. P. Rushing was a neces- 
sary and material witness for him on the trial of the cause, 
that he could not safely proceed to its trial without his tes- 
timony, that he is out of the county, and does not reside 
within the State. That he has endeavored to get the ad- 
dress of the said witness and communicate with him, but 
has failed to find him. That he is absent without the con- 
sent of plaintiff, that he expects to prove by the witness 
that Mrs. E. G. Magruder gave full and adtquate con- 
sideration for the note. That Roberts made the note upon 
such full and adequate consideration. That the plaintiff 
gave to Mrs. Magruder full and adequate consiJeration for 
the endorsement of the note to him. That the application 
is not made for delay, and that defendant’s first plea raises 
a question just pleaded in the case and that he is unable 
now to meet the plea by reason of surprise. The defendant 
objected to such continuance upon the ground that plaintiff 
had not shown the use of due diligence to obtain the testi- 
mony of the witness. The court denied the motion for a 
continuance. The plaintiff’s attorney thereupon took an 
exception to the ruling of the court. ‘Applications for 
continuances are addressed to the discretion of the court, 
and must be lett to the tribunal which has the parties be- 
fore it, and must determine from a variety of circumstan- 
ces, occurring in its presence, whether applications are made 
in good faith.” Gladden vs. The State, 12 Fla., 562; Har- 
rell vs. Durrance, 9 ib., 490; Barber vs. The State, 13 Fla., 
676. 

The affidavit does not state that plaintiff cannot prove 
the same matters by any other witness. The residence of 
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the witness is not known, but it is shown that helives out 
of the State, and therefore beyond the jurisdiction of the 
court. This action was originally commenced some years 
ago, has twice been tried in the court below, and has been 
in this court on appeal twice before. First reported in 18 
Fla., 70; and second in 19 Fla., 684. The consideration 
for the note was in question in both of these trials, as well 
as the consideration for its transfer to the plaintiff. Many 
witnesses were examined, but the name of Rushing does not 
appear among them. The same defences were substantially 
insisted upon in each of these trials. The evidence of 
Rushing might have been only cumulative, but as there is 
none of the evidence taken in the cause brought up in the 
bill of exceptions, we are unable to judge. The plaintiff 
did know what the defences to the note were, he himself 
had been a witness on both of the other trials, and testified 
as to the consideration therefor. If Rushing’s testimony 
had been material on this trial plaintiff had some years in 
which to discover his residence, and plenty of time within 
which to have secured his evidence by commission or other- 
wise. Thiscourt has said in McNealy and Roulhac vs. The 
State, 17 Fla., 198, that the application ‘for a continuance 
“is addressed to the sound discretion of the court, and ex- 
cept it appears that there has been a gross abuse of discre- 
tion, whereby the rights of the accused may have been jeop- 
arded, the decision of the court will not be disturbed,” and 
cites many authorities. There does not seem to have been 
any abuse of discretion in the court in refusing this motion 
for a continuance, and consequently there is no error. 54 
Missouri, 177. 

The second error assigned is that the court charged the 
jury at the request of the defendant that “ when the consid- 
eration for a note is denied by the defendant, and the de- 
fendant pleads that the purchaser of said note knew the 
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want of consideration when he purchased said note, and 
there is proof by defendant showing that the consideration 
for the note was doubtful, and that the plaintiff knew it 
when he purchased, then it is incumbent upon the plaintiff 
to show that there was a valid consideration given by the 
payee to the maker of said note.” This charge was not 
erroneous. In the opinion of this court, in this same case 
in 19 Fla., 684, the following language is used: ‘“ The onus 
of showing a valid consideration for the giving of the note 
was thrown upon him (the plaintiff) by the proof that the 
consideration was at least doubtful, and that he knew it 
when he bought the paper. He failed to show a good and 
valuable consideration, but submitted his case upon proofs 
which negatived his right to recover.” 

Aside from this, there is no evidence taken on the trial 
before us from which we can judge of the correctness of the 
charge. 

The third error assigned is in the courts refusing to 
charge the jury at the request of plaintiff that “ there may 
be no consideration whatever given for a promissory note 
and yet it may be good. For instance,a person may make 
a note to another ‘as an accommodation, and before its ma- 
turity it is endorsed or transferred to a person having no 
knowledge of such fact and for value, the want of or ille- 
gality of consideration is no defence.” 

As we have above remarked, this bill of exceptions 
brings with it none of the evidence taken on the trial be- 
low, and we fail to see how the refusal of the court to 
charge as requested could by any possibility injure the 
plaintiff. Instructions thus given by the court to the jury 
are based upon evidence adduced at the trial, and to enable 
the appellate court to determine the correctness of the rulings 
of the court in granting or refusing the instructions so asked, 
that evidence must be produced. It isa rule of law, well 
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settled, that every presumption is in favor of the correct- 
ness of the rulings of the court below, and in order to in- 
duce the appellate court to reverse such ruling it must ap- 
pear that an error has been committed, and when a party 
fails to bring up such evidence upon which the ruling is 
based this court will refuse to consider the exception. 
Burk vs. Clark, 8 Fla., 9; Tompkins vs. Eason,8 Fla.,14; 
Fash vs. Clark e¢ al.,8 Fla.,16; Blige vs. State, 20 Fla., 
742. 

After the record in this case was filed in this court, the 
defendant made a motion to strike from it the bill ot ex- 
ceptions, upon the ground that it was not signed by the 
judge within the time allowed by him in his order grant- 
ing such time. The record shows that the cause was tried 
on the 17th day of December, 1883. That on the 21st day 
ot same month plaintiff made his motion for a new trial. 
That judgment was entered on the 27th day of December. 
That on the 26th day of January, 1884, by virtue of a 
special order made by the court granting time within 
which to do the same, the plaintiff proposed his bill of 
exceptions which purports to be signed on the said 26th 
day ot January, 1884. The judge appending the following 
certificate to the bill: “* This bill of exceptions having 
been presented within the time allowed by the court, and 
during the absence of the Judge, itis signed nune pro tune. 

“ James M. Baker, [L. 8.] 
“ Judge of the Cireuit Court of the Fourth Judicial Cir- 
cuit of Florida.” 

We have concluded to deny the motion to strike out the 
bill ot exceptions, under the ruling in Mayo vs. Hynote, 
16 Fla., 673. and decide the case upon the record. 

The judgment is affirmed. 
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Mary L. Moopy et AL., APPELLANTS, vs. JoHN HamIL- 
TON, APPELLEE. 


The County Court made an order confirming a sale of land and direct- 
ing the commissioner to make a deed of conveyance to the pur- 
chaser upon her paying the purchase money. On February 7th, 
1876, soon after such order, the commissioner executed an in- 
strument to her which was deficient as a deed from having no 
seal affixed to it. On April 9th, 1885, the commissioner executed 
to her a deed bearing the former date, and in the acknowledge- 
ment of it for record stated it was executed on the latter day. 
In an action of ejectment brought by her in the Circuit Court 
against a third party to recover the land, the petition and other 
proceedings of sale down to and inclusive of the order confirm- 
ing the sale, were read in evidence. The deed was then offered 
in evidence and was objected to because of the erroneous date in 
the introductory part thereof and as having been made without 
authority ; and it was excluded by the court. No default or 
laches upon the part of the purchaser in paying the purchase 
money, nor any fraud, nor any suspension of said order was shown: 
Held, To be error, and that the erroneoys date did not invalidate 
the deed, nor did the execution of the imperfect instrument, and 
the lapse of time, abrogate the commissioner’s authority under 
the order to execute a perfect deed. 6 


Appeal from the Circuit Court for Duval couuty. 
The facts of the case are stated in the opinion. 
Geo. Wheaton Deans for Appellants. 

C. P. & J. C. Cooper for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court. 


This is an appeal from a judgment of non suit, the plain- 
tifis, who are appellants, having reserved tle points deci- 
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ded against them and taken their bill of exceptions under 
the act of 1885, chapter 3583. 

It is an action of ejectment brought by Mrs. Moody and 
her husband against the appellee, to recover lots four and 
five, in fractional section 29, T. 3, 8., R. 27, E., situated in 
Duval county. The plea is the general issue. Upon the 
trial the appellants offered in evidence duly certified copies 
of a petition of William Curry, administrator of the estate. 
of Moses Curry, deceased, filed in the County Court of said. 
county, and alleging the insolvency of the estate, and the 
exhaustion of personal assets, and that the said lots and 
other lands in Duval county belonged to the estate of the 
intestate, and praying an order of sale for the payment of his 
debts, of which alist is appended to the petition; and of an 
order made on the 7th day of December, 1875, by the County 
Court, decreeing the lands described in the petition be sold 
for cash. This order appoints F. F. L’Engle a commis- 
sioner to make the sale. Appellants also offered a copy of 
the report of said commissioner, in which he reports to the 
court that after giving due notice he sold the lands at pub- 
lie outery to Mrs. Moody, on the third day of January, 
1876, for a sum stated in the report, she being the highest 
bidder, and a copy of an order of the County Court made. 
on the 7th day of February, 1876, confirming the sale and 
directing the commissioner to execute a deed of conveyance. 
of said lands and deliver the same to the purchaser, upon 
her complying with the terms of sale. There was no ob- 
jection made to any of these papers or the form or suffi- 
ciency of the proceedings they represent, and they were read 
in evidence. 

The appellants then offered in evidence a deed of convey- 
ance from the said commissioner to Mrs. Moody of the 
lands sold by him. This deed, in its introduction, purports 
to have been “ made this seventh day of February,” A. D. 
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1876. It is witnessed by Clara L’Engle and Porcher L’En- 
gle; annexed to it is an acknowledgment made by F. F. 
L’Engle, before said Porcher L’Engle, a Notary Public, 
that “he executed the above indenture on this 9th day of 
April, 1885,” and immediately below is a certificate by the 
Clerk of the Circuit Court of Duval county of his having re- 
corded the deed on the 10th day of April, 1885. 

There is in the biil of exceptions an agreement in the — 
cause and signed by counsel for the respective parties, of 
the following purport: “It is agreed by the parties hereto 
between attorneys, that the deed of Francis F. L’Engle, 
commissioner, to Mary L. Moody, oftered in evidence was 
duly executed by Francis F. L’Engle, but that it was, in 
point of fact, executed on the 9th day of April, 1885. It 
is further admitted that on the 7th day of February, 1876, 
@ paper purporting to be a deed without a seal was made 
by said L’Engle to Mary L. Moody ot the property in ques- 
tion.” 

The introduction of this deed was objected to on the 
ground that it contains a false recital, in that it is dated 
and purports to be executed on the 7th day of February, 
1876, whereas it was executed on the 9th day of April, 
1885; and on the further ground that the commissioner 
had, on the 7th day of February, 1876, executed the paper 
referred to in the above agreement purporting to be a deed 
to the same land, but without any seal, and no authority 
to execute the deed now offered in evidence is shown. 

There is no pretence that there was any fraud in the exe- 
cution of this deed ; the agreement of counsel would pre- 
clude any such pretence, and moreover, Mr. L’Engle’s ac- 
knowledgment of the deed is inconsistent with any idea 
that he even intended it should be understood that it was 
in fact executed in February, 1876. Reading the agree- 
ment in connection with the deed, it is a natural conclusion 
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that the commissioner thought that Mrs. Moody was en- 
titled to a deed of the same date as the paper of February 
7th, 1876, which was intended as a deed, and on which 
day, judging from the facts disclosed, she was entitled to a 
perfect conveyance. 

The fact that a deed contains an incorrect date does not 
vitiate it. The presumption, it is true, is that the deed 
was delivered and took effect on the day of its date, if there 
is nothing offered to control this, but it is always competent 
to show that the date inserted in it is not the real date of 
its delivery. It does not appear in the case at bar that 
this deed was oftered without something to control the pre- 
sumption flowing from the date in its introduction. The 
paper was offered as an entirety and the acknowledgment 
overcomes the presumption alluded to. It is immaterial 
whether a deed has any date and an impossible date would 
not vitiate it. 3 Wash. Real Prop., p. 282, $19. 

We are unable to perceive any substantial reason why, 
upon the facts appearing in this record, the deed of 
April, 1885, should not have been admitted in evidence. 
The record shows an order that the commissioner 
should make Mrs. Moody a deed upon her pay- 
ing the purchase money, and that such order as to mak- 
ing the deed has never been complied with by the commis- 
sioner. It is not pretended either that she had not paid 
the purchase money, the only condition to be performed by 
her before she was entitled toa deed under the order. The 
absence of a seal from the attempted deed ot February is 
the only alleged defect which deprived that paper of the 
status of the legal deed. The presumption arising from 
the execution of that paper, is that she had paid the pur- 
chase money before it was made, and if the want of a seal 
was its sole detect then it recited that she had in fact paid 
the money. 
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There is no assertion of any laches or default on her part, 
and it is not a case in which the question is one of a fail- 
ure upon her part to comply with the sale, and a conse- 
quent abandonment of it by her. The attempt of Febru- 
ary 7th, 1876, by the commissioner to carry out the order, 
tell short of a compliance with it,as the instrument he ex- 
ecuted was not a deed, and the order, until obeyed, viewed 
in the light of this record, stood in full force and effect, 
and Mrs. Moody was entitled to a deed and to have the or- 
der obeyed, and it was Mr. L’Engle’s duty, as commis- 
sioner, to obey it, so far as this record discloses, without 
further order. There is nothing to show that he is not 
still such commissioner, or that the order is not still in 
force, or that any action has been taken by the court to 
qualify its effect, or anything done by any one to make 
further action of the County Court necessary, or of any 
more force than this order was. The case disclosed by the 
record is simply, that on February 7, 1876, the order had 
been complied with up to but exclusive of the point of 
the commissioner making a perfect deed, and that on April 
9, 1885, he still remained in default, but on that day com- 
plied with it by making a deed. The mere lapse of a lit- 
tle over nine years did not bar or nullify the order, nor did 
such lapse of time have anything added to its own effect 
by the ineffectual attempt upon the part Mr. L’Engle, in 
February, 1375, at making a deed, or the turther fact that 
he intended to put a seal to that instrument, or believed he 
had done so. 

The Circuit Judge erred, we think, in excluding the deed, 
and the judgment is reversed and the cause remanded for 
a new trial. 
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Henry Rosrnson ET AL., THE County CoMMISSIONERS OF 
DuvaL County, APPELLANTS, vs. ALBERT FRIEs, Ap- 
PELLEE. 


Fries obtained a judgment in a Justice’s Court against the County of 
Duval. The defendant appealed to the Circuit Court, which 
dismissed the appeal upon the ground that the ‘‘ judgment was 
so defective in form as not to constitute a judgment.’’ Fries af- 
terwards applied for and obtained an alternate writ of manda- 
mus directed to the County Commissioners of said county, com- 
manding them to show cause why they should not levy a tax to 
pay said judgment. To this writ the defendants made return 
that the matter in controversy was res adjudicata and setting 
forth the judgment of the Circuit Court above quoted: Held, 
That it was a good defense. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion, 

R. B. Archibald for Appellants. 

Doggett & Buckman for Appellee. 


The only issue that was proper to be raised was the issue 
of judgment or of no judgment. 

The return must directly deny the facts or set up others 
showing a complete defence in law. 18 Fla. Repts., 52; 
Wood, Mand., 43, 44. 

The second plea in respondent’s return and the second 
and third pleas of the amended return present totally in- 
sutticient and irrelevant matter, not constituting a defense 
to the writ. Suppose the matter was appealed to the Cir- 
cuit Court; it was by the couuty, and they had, or submit- 
ted quietly to the dismissal of their own appeal. 

The appeal, so long as in force, operated as a supersedeas. 
When the appeal was dismissed the bar was withdrawn 
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and the case remanded as before appeal. This was the 
status of the case when the mandamus was applied for and 
the only question that could be raised in these proceedings 
was whether as matter of fact there was a judgment of 
record in the court which rendered the same in legal form 
or not. 

The question is not whether there was any judgment in 
the record sent up to the appellate court, but whether as 
matter of fact there be a judgment entered in the lower 
court. This could not be determined conclusively by the 
judgment of the court in dismissing the appeal—the appel- 
late court acted only on the record before it. 

The only decision the appellate court could make was to 
affirm or reverse the judgment, or dismiss the appeal. 19 
Fla. Repts., 28. 

A judgment dismissing the appeal passes not on the 
merits of the case, but only on irregularities and defects in the 
record before the court. The appellate court saw fit in this 
case to dismiss the appeal; that the overruled pleas of re- 
spondent’s return set up as a fact that the court adjudged 
there was no judgment and dismissed the appeal therefor, 
does not alter the case. The court was speaking only as to 
the record before it, and by such judgment could not pass 
upon the merits in the case. The only meaning such lan- 
guage can have is to say the “appeal was dismissed,” it 
matters not the reasons for the act. 

The “dismissal of the appeal” was the judgment. It 
left the cause below without any bar to its further progress, 
and if the judgment was in fact there of record and 
properly in form, then the proceedings on the same are 
valid. 

This was the s.le question the court had to decide in 
these proceedings. It was not barred or estopped by the 
dismissal of the appeal. 
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If the court had on appeal from the Justice’s Court, 
found no sufficient judgment in the record then before it, 
and dismissed that appeal therefor, it was not estopped to 
proceed on a mandamus to enforce that same judgment 
when satisfied by the record in the mandamus proceedings 
that a good and valid judgment existed and was then ap- 
parent of record. 

In these proceedings appellants cannot go behind the 
judgment; whether that was proper or not, could only be 
decided in the Justice’s Court, or on the appeal to the Cir- 
cuit Court, and this court cannot now go into the merits of 
the cause as there is nothing properly before the court to 
show the same. 

That the appellants consented to and acquiesced in the 
dismissal of the appeal, or submitted to the same, is not the 
fault or concern of the appellees. The appeal was dis- 
missed. If the record then before the court was imperfect 
in form they should have proceeded to correct it, or if 
proper, to have shown that the judgment was a perfect one, 
and had the merits of the case passed upon by a judgment 
of reversal or affirmance; the judgment they obtained was 
a judgment “ dismissing the appeal.” 

This we think disposes of the first assignment of error. 
It was an improper return to the writ and the demurrer 
thereto was properly ruled upon. 

The second assignment of error was to the same effect 
and bad; the court had already passed upon it. 

The third assignment of error is not well taken. The 
only issue in the cause was that of judgment or no judg- 
ment. 

The relator must prove his case. To the petition was 
attached a certified copy of the judgment entered in the 
cause, as of record. The return refers to this and admits 
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its correctness, nor can it be doubted as the same is duly 
certified to. 

The appellants deny that this is a good judgment, the trial 
of such question was by the record or a certified copy, 
which was attached to the petition and admitted as correct 
by respondents in their return. The Judge had only to in- 
spect this and pronounce his judgment on the same. 

We submit, without further argument, that this is a 
good and valid judgment. Freeman on Judgments, 51 to 
55, and notes. 

Full faith, force and credit, must be given to all judg- 
ments and decrees until reversed and set aside. They can- 
not be attacked collaterally, and these proceedings were 
not proper to review and pass upon the merits of the case. 
We can see no error in this record. If the judgment en- 
tered in this cause was in form a judgment, that is an end 
of the cause; it stands of record as a valid charge, which 
can only be satistied by payment. 

The court was not estopped to pass upon this. The judg- 
ment of the court, in dismissing the appeal and the judg- 
ment in this proceeding, are two separate and distinct mat- 
ters and there is no conflict between them. One was sim- 
ply taking away the bar, for defects apparent to the court 
then, in the record ; the other, enforcing a valid judgment, 
if found in fact of record in the cause. The judgment 
of the court dismissing the appeal decided nothing, and, 
therefore, could not conclude the court in any way or man- 
mer. 

The authorities cited by appellants to the effect that 
judgments of dismissal are an estoppel are not applicable 
here; this decision only set aside the process that brought 
the case to the appellate court for a hearing and did not 
pass upon the merits of the case. Appellants forget to bear 
in mind that the judgment of the court was the “ dismissal 
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of the appeal.” It was not a judgment of dismissal on the 
merits. 


Tue Curer-Justick delivered the opinion of the court: 


The appellee, Albert Fries, recovered judgment against 
the county of Duval, before a Justice of the Peace in said 
county, for seventy-five dollars, and costs. 

The judgment not being paid, Fries applied to the Hon. 
James M. Baker for an alternative writ of mandamus to 
compel the County Commissioners of said county to levy 
a tax upon the persons and property of said county, and 
authorize the Collector to collect the same for the payment 
ot the said judgment. The writ was issued as prayed for in 
the petition and served on the defendants. To this writ 
the defendants made return: that no jndgment was entered 
up in said cause as alleged in the alternative writ; that an ap- 
peal was taken from what purported to be a judgment of the 
Justice’s court, and that the Ciruit Court, on the 15th day 
of April, 1885, at the hearing of said appeal, adjudged that 
the same was no judgment, and dismissed the appeal on the 
ground that it was no judgment. 

The court, on a motion to quash the return, ordered that 
portion thereof which set up the action of the Circuit Court 
of April 15, 1885, stricken out. The defendants amended 
their return, setting up that there was no valid judgment 
rendered, as alleged, against the county of Duval, and that 
at the spring term, 1885, of the Circuit Court of said county, 
after a careful inspection of said pretended judgment, men- 
tioned in the alternative writ,said court “did declare and ad- 
judge the same to be no judgment; and said court further de- 
cided that said pretended judgment was so defective in 
form as not to constitute a judgment, and then and there, 
upon that ground, dismissed an appeal taken from it to said 
Circuit Court.” 
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The court, on final hearing, adjudged that the return was 
insufficient and awarded a peremptory writ. From this 
decision the appellants prosecute their appeal. The only 
question involved in the record is the eftect of the action 
of the Circuit Court of April 15,1885. The appellants claim 
that it is entitled to all the force and effect of res adjudi- 
cata. 

The judgment of the court, as set out in the retura, dis- 
misses the appeal from said judgment. Appellants claim 
that the validity of the judgment was considered and passed 
upon by the court, and finding said judgment so defective 
as. not to “constitute a judgment,” dismissed an appeal 
therefrom. The authorities fully establish the following 
principles: that where a judgment or decree affirms the 
existence of a fact, it is conclusive upon the parties or priv- 
ies, whenever the existence of that fact is again in issue be- 
tween them; also that an adjudicature is conclusive, not 
only as to matter actually determined, but as to every other 
matter which the parties might have litigated and have 
had decided, as incident to, or essentially connected with, 
the subject matter of the litigation. Torender a matter res 
adjudicata it is not essential that it should be distinctly 
and specifically put in issue in the pleadings. It is suffi- 
cient that it be shown to have been tried and settled in the 
former suit. In 3 Cowen, 120, in the case of Gardner vs. 
Buckbee, 15 Am. Dec., 256, it was decided that evidence, 
extrinsic the record, is admissible to show what matters em- 


braced within the issues were passed upon in a former ac- 


tion. 

Applying these principles, there is no difficulty in com- 
ing to the conclusion that the return of the defendants to 
the alternative writ was sufficient to establish the defence 
of res adjudicata. It disclosed that in a proceeding between 
the same parties that the identical judgment now sought to 
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be enforced, was the subject of adjudication by the court, 
and that said adjudication determined said judgment to be 
invalid and of no binding force or effect. 

The court erred in deciding otherwise. 

Judgment reversed and cause remanded. ° 








Grorce N. Moopy, Pxiarntirr 1n Error, vs. R. Hor 
& Co., DEFENDANTS IN ERROR. 


1. Where a party claiming property levied on by an execution against 
another resorts to the statute, (Mc.’s Dig., sec. 22, pp. 524 and 
525,) for the recovery thereof, if the proceedings are not institu- 
ted and conducted in accordance with its material provisions, 
they will be reversed on writ of error. 


2. When various executions on judgments of different persons between 
whom there is no connection are levied on personal property 
which is claimed by a third person, and such person asserts his 
claim under the statute, (McC.’s Dig., pp. 524, 525, secs. 23 and 
24,) he should make an affidavit and bond separately to each 
plaintiff in fi. fa. He cannot join in the same affidavit and bond 
all the plaintiffs in execution. 

3. When on a trial of the right of property, the affidavit made by 
claimant includes four different executions in favor of four dif- 
ferent parties, and the bond of claimant is made to such plain- 
tiffs in execution jointly, and the oath administered to the jury 
is to try the right of the claimant to the property levied on by 
executions in favor of one of the plaintiffs, naming him, “‘ and 
others,’’ and the jury find that the property is not liable to the 
execution of the party named, and is liable to the execution of a 
party not named in the oath administered to them, such verdict 
should be set aside on motion. 

4, No pleadings are required by the statute in a trial of the right of 
property, but it would seem to be the duty of the court toso frame 
the oath administered to the jury as to inform them that by 
their verdict they were to determine whether the property lev- 
ied on was the property of the claimant, or whether it was sub- 
ject to payment ef plaintiff's execution. 
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Writ of Error to the Circuit Court for Levy county. 
The facts of the case are stated in the opinion. 
Randall, Walkers ¢ Foster for Plaintiff in Error. 

J. J. § S. Y. Finley for Defendants in Error. 

Tue Cuter-Justice delivered the opinion of the court : 


R. Hoe & Co. recovered a judgment in _ the 
Cireuit Court of Levy county against T. A. Darby ; 
and Burkhalter & Co., Strauss, Pritz & Co., and 
Malin, Fowler & Co., recovered judgments against 
Chafer & Darby in said county. Executions were issued on 
these judgments and levied on fifty-eight head of mules 
and horses. George N. Moody, the plaintiff in error, 
claimed the property under section 22, p. 524, McC’s. Dig., 
and made an affidavit and bond. The affidavit states 
that the property was levied on by the sheriff of said 
county, by virtue of all the foregoing executions. The 
bond was given jointly to all the difterent plaintiffs in ex- 
ecution. There was no severance of the different cases 
at the trial. The jury were sworn as follows: “ You, and 
each of you, do solemnly swear that you will well and 
truly try this claim interposed by George N. Moody to the 
property levied on by virtue of executions in favor of 8. 
Burkhalter & Co., and others against Chafer & Darby and 
a true verdict give according to the law and evidence, and 
that you will also give to the plaintiff such damages, not 
exceeding twenty per cent., as may appear reasonable and 
right in case it should appear that said claim was inter- 
posed for delay.” 

The verdict of the jury was: “ We, the jury, find the 
right of property, to-wit: seventeen mules, levied on in the 
execution of R. Hoe & Co., in the defendant, Thomas 
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A. Darby, and liable to said execution. We further find 
the right of property in the executions in favor of Strauss, 
Pritz & Co., Malin, Fowler & Co.,and 8. Burkhalter & Co., 
in the claimant. April 17, 1884.” Upon the rendition of 
this verdict the claimant moved the court to set it aside, 
because “the only issue submitted to the jury was one 
wherein four separate and distinct parties, plaintiffs in exe- 
cution, issued out of the common law side of said court, 
were attempted to be made jointly. The statutes put plain- 
tiff in execution on one side and the claimant on the other.” 

The other grounds of the motion are substantially the 
same as the one above. _ 

When various executions on judgments of different per- 
sons, between whom there is no connection, are levied on 
personal property, which is claimed by a third person, and 
such person asserts his claim under the statute, he should 
make an aflidavit and bond separately to each plaintiff in 
fi. fa. He cannot join in the same affidavit and bond all 
the plaintiffs in execution. 

It is insisted on by counsel for plaintiff in error “ that 
there is nothing in the record to show that any issue, as to 
Hoe & Co.’s execution, was before them, or that they were 
sworn to try that case.” 

The proceeding for the trial of the right of prop- 
erty, when such property is levied on by execution, 
and claimed by a third person, is regulated by statute. 
McClellan’s Digest, pp. 524, 525, secs. 23 and 24. Where 
the person claiming property levied on by an execution 
against another resorts to this statute for the recovery of 
his property, if the proceedings are not instituted and con- 
ducted in accordance with its material provisions, they will 
be reversed on writ of error. Paxton vs. Boyce, 1 Tex., 
317. 

There was no issue in the case between R. Hoe & Co. 
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and the plaintiff in error. The language of the oath ad- 
ministered to the jury is to try the claim of Moody to the 
‘“‘ property levied on by virtue of executions in favor of 
Burkhalter & Co. and others * * * .” 

It does not appear from this oath administered to the 
jury that Hoe & Co. were plaintiffs in execution. It was 
decided in Betton vs. Willis & Moseley, 1 Fla., 226, that 
no formal issue was required by the statute. 

As a matter of pleading the statute is silent on the sub- 
ject ofan issue. It is evident that no formal pleadings were 
required by the statute. But it does require an oath to be 
administered to the jury “ to try the right of property and 
also to give to the plaintiff such damages, not exceeding 
twenty per cent.,as may appear reasonable and right in case 
of its appearing to the jury that such claim was interposed 
for delay.” To try the right of property necessarily in- 
volves a trial of conflicting claims of different persons to 
the property. Ifit meant no more than its language ex- 
presses, “ to try the right of property,” it would be nothing 
more than an ideal inquiry without material application. 
It provides by sec. 22, McC’s. Dig., that where an execu- 
tion is levied on goods and chattels, which are claimed by 
any other person than the defendant, that the person claim- 
ing such goods shall give a bond payable to the plaintiff in 
execution. Here then we see from the statute what the 
conflicting interests are and who are their respective repre- 
sentatives. A plaintiff in execution on one side who has 
levied his execution and is asserting that the property lev- 
ied on is subject to its payment, and a claimant, who is not 
the defendant in the execution, asserting that the property 
levied on is his property. When these things have occurred 
the statute provides that the jury shall be sworn to “ try 
the right of property.” 

It can only mean as between the two parties it has 
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spoken of—the plaintift in execution and the claimant— 
and the oath administered to the jury should, under the 
direction of the court, be so framed as to inform the jury 
that they were to determine by their verdict whether the 
property levied on was the property of the claimant or 
whether it was subject to the execution of the plaintiff in 
fi. fa. -How could they do this when they are not informed 
who is the plaintiff. The jury are informed of the duty re- 
quired of them by the oath they take; when sworn to try 
the right of the claimant to property Jevied on by an exe- 
cution in favor of Burkhalter & Co. and others, the only in- 
ference they could make, if they made any, was that the 
word “ others” alluded to persons who were joint plaintiffs 
with Burkhalter & Co. in one suit. If they did not so con- 
strue it the only verdict they could properly bring in under 
such an oath was to either find for the claimant or that the 
property was subject to the execution of Burkhalter & Co., 
ignoring the words “and others,” it not being communi- 
cated to them who was intended thereby. Besides, this 
oath administered to the jury treats the executions as being 
each against the defendants and does not recognize the fact 
that one is against T. A. Darby alone and the others against 
the firm of Chafer & Darby. 

If they come to the conclusion, which it seems from their 
verdict they did, to find against Burkhalter & Co. in favor 
of the claimant, when they come to find against the claim- 
ant they could only find the property was liable to the exe- 
cution of “ others.” 

They had no right to return a verdict that the property 
was subject to the execution of Hoe & Co. 

What we have said is with reference to the clause of the 
statute relating to the right of property. The remaining 
part of the oath clearly implies that the plaintiff in execu- 
tion was a party whose name at least was necessary to be 
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made known to them, and as we have said the only proper 
way they could learn this was by the oath they were re- 
quired to take. 

The court erred in not setting aside the verdict. Judg- 
ment reversed and cause remanded with instructions to set 
aside the verdict and grant a new trial. 








Grorce N. Moopy eT AL., PLAIntirFs IN Error, vs. R. 
Hor & Co., DEFENDANTS IN ERROR. 


1. When the Clerk of the Circuit Court issues an execution on a for- 
feited forthcoming bond under sec. 28, p. 526, McC.’s Dig., given 
for the trial of the right of property levied on by execution, he 
acts as a ministerial officer only, and his acts to be valid and 
binding must be in conformity to the statute. 

2. When the clerk issues an execution on a bond made by the claimant 
of property levied on to four different persons jointly against the 
claimant and his sureties on such bond, and joins therein the origi- 
nal defendant in execution, such execution being issued in favor 
only of one of the four obligors in the bond, it is not in compli- 
ance with the statute and should be set aside on motion. 

3. Said statute does not authorize the clerk to issue an execution 
against the obligors in the bond, neither the principal therein 
nor the sureties, for the costs of the proceeding to try the right 
of property. 


Writ of Error to the Circuit Court for Levy county. 
The facts of the case are stated in the opinion. 
Randall, Walkers g Foster for Plaintiffs in Error. 
J. J. g S. Y. Finley for Defendant in Error. 


Tue Cuter-Justice delivered the opinion of the court: 
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Motion to set aside execution in Circuit Court of Levy 
county by plaintiff in error for alleged illegality. 

The defendants in error recovered a judgment in the Cir- 
euit Court of Levy county against one T. A. Darby for 
$342.55 and $6.81 cents costs, which was levied on seven- 
teen head of mules. George N. Moody, one of the plain- 
tiffs in error, made a claim to the property under section 
22, McC.’s Dig., p. 524. Burkhalter & Co., Strauss, Pritz. 
& Co., and Malin, Fowler & Co., also recovered judgments 
in the Circuit Court of said county against the firm of 
Chafer & Darby. Moody’s affidavit, claiming the property, 
included all these executions, and one bond was made by 
him to all the plaintiffs in the execution jointly. Ona 
trial of the right of property, which followed, the jury 
found in favor of the claimant as to the last three, and ad- 
versely as to the execution of R. Hoe & Co. The 
property levied on by virtue of the Hoe & Co. execution, 
not being delivered to the sheriff on demand therefor, the 
clerk issued an execution on said bond against Darby, the 
original defendant in the suit of Hoe & Co., Moody, the 
claimant, and his sureties, Epperson and Carter, for the 
sum of $355.99 and $58.10 costs. The execution was is- 
sued in the name of Hoe & Co., alone. Moody moved the 
court to set aside the execution for illegality under the pro- 
visions of sec. 19, p. 524, McC.’s Dig. The court overruled 
the motion and defendant sued out a writ of error. 

The record shows sufficient legal reasons why the mo- 
tion should have been granted. In issuing an execution 
upon a forfeited bond as provided by the statute, the clerk 
is merely a ministerial officer without any judicial powers. 
He must follow its provisions or his acts are void. Blount 
vs. Gallaher, present term. 

The statute says that such bond shall have the “ force 
and effect of a judgment.” When a judgment is given in 
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favor of parties jointly, the clerk has no authority to issue 
an execution against the defendants in favor of one of the 
plaintiffs only. Lunsford et al. vs. Richardson & O’Neal, 
5 Ala., 618. 

The statute only authorizes the issue of the execution 
against the obligors in the bond. T. A. Darby is not one of 
the obligors therein, was not a party to the proceeding for 
the trial of the right of property, and the clerk had no 
authority to join him with the obligors. 

These discrepancies are so patent that we cannot say from 
an inspection of the record that the bond of Moody and 
his sureties is the bond on which the clerk issued the ex- 
ecution. Again the statute provides that the “ bond shall 
have the force and effect of a judgment, and the clerk of 
the court in which such bond is filed may issue execution 
against the obligors in said bond tor the amount of the debt.” 
The execution is not only for the debt, but is for $58.10 
‘costs in the proceeding for the trial of the right of property. 

The sureties on Moody’s bond, Epperson and Carter, 
never originally undertook to be responsible for costs but 
‘only for the return of the property and such damages as 
the jury might find reasonable and right if it should appear 
that the claim was interposed for delay, and if they had 
‘so undertaken there is no authority in sec. 28, McO’s. 
Dig., p. 526, to issue a summary execution against them for 
anything except “the amount of the debt.” 

Judgment reversed with instructions to set aside the 
execution. 
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Davin H. Carn, APPELLANT, vs. JULIA HAISLEY ET AL.,. 
APPELLEES. 


1. An instrument in writing made by a married woman purporting to 
be a deed conveying real estate, but without a seal, not acknowl- 
edged by her as required by statute, and in which her. husband 
did not join, is a nullity. 


2. Such paper acquires no validity from the execution of a paper by 
the husband afterwards purporting to ratify said deed of the 
wife. 


3. A private examination of the wife before the proper officer is an in- 
dispensable requisite to the conveyance of her real estate. A 
deed of land belonging to a married woman, Dut not acknowl- 
edged by her until after suit, commenced by her grantee for the 
recovery of the land described therein, cannot be introduced in 
evidence in said suit. 


4. The plaintiff cannot avail himself of a title acquired or which did 
not subsist in him until after he commenced suit. 


5. Neither sections 5 nor 6, p. 732, McC’s. Dig., require that the writ- 
ten instrument upon which the occupant founds his claim of title, 
should be a rightful title. 


Appeal from the Circuit Court for Marion county. 
The facts ot the case are stated in the opinion. 

No Counsel appeared for Appellant. 

Miller § Spencer and John A. Henderson for Appellees. 
Tue Curer-Justice delivered the opinion of the court: 


The appellant, David H. Carn, on the 26th day of 
March, 1884, brought an action of ejectment against the 
appellees, Julia Haisley and W. P. Haisley, for lots 3 and 
4, in block 36, in the town of Ocala. On the trial thereof 
there was a verdict and judgment for defendants. 

Plaintiff introduced in evidence a paper purporting to be 
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a deed, but without a seal, executed by Elizabeth Jackson 
to D. H. Carn, on the 20th day of September, A. D. 1880, 
conveying to said Carn the lots in controversy. 

The plaintiff offered in evidence the following paper, 
made March 19th, 1885, which was objected to by defend- 
ants and the objection sustained, and plaintiff excepted : 

“ STraTe oF FLoripa, 

“ Alachua county. 

“Know all men by these presents that I, Isham Jackson, 
husband of Elizabeth Jackson, did, at the time of the exe- 
cution of a certain deed dated September 20th, 1880, by 
my said wife to D. H. Carn, whereby she conveyed to the 
said Carn the following lots of land in the town of Ocala, 
Marion county, Florida, known and described as Lots Nos. 
three and four (3 and 4) of block thirty-six, according to 
the old survey of the said town of Ocala, and bounded as 
follows: on the south by South street, east by Orange 
street, west by Lime street, and on the north by lots num- 
bers one and two of said block thirty-six, containing one- 
half acre, more or less, give my full and entire consent to 
the execution of said deed by my said wife, Elizabeth Jack- 
son, and in consideration of the sum of money so mentioned 
in said deed as being paid, and which was received by my 
said wife, Elizabeth Jackson, I do hereby ratity and con- 
firm said deed as fully and completely as if I had signed it 
at the time of execution. 

“In testimony whereof, I have hereunto set my hand and 
seal this the 19th day of March, A. D. 1885. 

(Signed) ““IsHAM JACKSON. [SEAL. |” 

“ Signed, sealed and delivered in presence of us. 

“J. W. Smita, T. 1.. Jackson, M. L. Payne.” 
“Srate oF Fioripa, 
“ Alachua county. 
“ Know all men by these presents that Isham Jackson 
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came before me, in person, and acknowledged that he exe- 
cuted the foregoing instrument of writing for the purposes 
therein set forth. 

“‘ Witness my hand and official seal, this the 19th day of 
March, 1885. 

(Signed) “J. W. Smirn, [SEAL] 
Notary Public.” 

The plaintiff also offered in evidence a paper writing by 
Elizabeth Jackson, made March 19, 1885, before a justice 
of the peace, purporting to be an acknowledgment by her 
of her deed to Carn, of 20th of Sept., 1880. 

Both of these instruments were made long after the com- 
mencement of the suit by the appellant. 

The defendants offered in evidence a tax deed from the 
town of Ocala, to B. F. Priest, a former husband of the de- 
fendant, Julia Haisley, made 27th of July, 1875. To the 
introduction of this deed the plaintiff objected and his ob- 
jection was sustained. The defendants then offered the 
said deed in evidence as color of title, to which the plain- 
tift objected, on the ground “that said deed was void on 
its face, and was not admissible as color of title.” 

The court overruled the objection, and permitted the 
defendants to introduce said deed as evidence in their be- 
half. 

The appellant assigns as error the refusal of the court to 
admit in evidence the paper executed by Isham Jackson, 
March 19th, 1885, and the acknowledgment of Elizabeth 
Jackson, of same date, of her deed of September 20th, 
1880, also the admission by the court of the tax deed to 
Priest. ‘ 

The appellant further assigns as error the refusal of the 
court to grant a new trial, on the grounds that the verdict 
was, first, contrary to the evidence, and second, contrary to 
law. 
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There was no error in refusing to permit the paper exe- 
cuted by Isham Jackson, to go tothe jury. It was intended 
asa ratification and confirmation on the day of its execution 
of an alleged deed by his wife, Elizabeth Jackson, to Carn, 
on 20th of September, 1880. It was not in compliance 
with the statute, (McC.’s Dig., p. 755, sec. 6,) which pro- 
vides that the real estate of the wife shall only be conveyed 
by the joint deed of the husband and wife. It was not a 
joint deed, and, in fact, not a deed at all. It was also 
properly excluded, for the reason that it was made after 
the commencement of the suit by Carn for the recovery of 
the property. 

There was no error in excluding from the jury the paper 
purporting to be an acknowledgment by Elizabeth Jack- 
son of the alleged deed by her, of September 20th, to Carn. 
There was no joint deed by her and her husband shown by 
the evidence to which such an acknowledgment could ap- 
ply, and it was made after the commencement of the suit. 
In Hollingsworth vs. Flint, 101 U. 8., 591, in a case precisely 
similar, the court says: “ Her interest in the land, if any 
she had, was her separate estate, of which she could not, 
under the laws of Texas, be divested, except by the con- 
veyance of herselt and husband, and after a privy exami- 
nation before the proper officer. Such examination had 
not taken place when this action was commenced. The 
plaintiff could not avail himself of a title acquired, or 
which did not subsist in him until after he commenced suit. 
The title at the beginning of the action was the question 
to be tried.” See, also, Jones vs. Lofton, 16 Fla., 189. 

The third error assigned is that the court erred in ad- 
mitting in evidence, as color of title on the part uf defend- 
ant, the tax deed to B. F. Priest. Plaintift’s objection was 
based on the special ground that it could not operate as 
color if title of it was a void deed. 
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The defendants, under our statute, (McC.’s Dig., p. 732, 
sec. 6,) had a right to introduce the tax deed—they claim- 
ing a title founded upon it—as a basis for the defence of 
adverse possession, and for the introduction of evidence of 
the different kinds of use of the land which the statute 
enacts shall be deemed to be possession and occupation. 
If it was a written instrument and defendants claimed title 
founded on it, the expressed requirements of the statute were 
complied with, so faras the paper was concerned. Whether 
the instrument conveys a title, or is invalid, is immaterial. 
Sanford vs. Cloud, 17 Fla., 557. 

The last error assigned is the refusal of the court to 
grant a new trial, on the grounds that the verdict was con- 
trary to evidence and the law. It is sufficient to say that 
the appellant’s evidence consisted alone of an instrument 
in writing, not under seal, made to him by a person who 
deraigned no title from any source, and who was never in 
possession of the land. Naked possession of the defendant 
was the superior right. There is no error in the record, 
and the judgment is affirmed. 








Watter G. Rosinson, aS ASSIGNEE, &C., APPELLANT, Vs. 
J. P. Nrx, APPELLEE. ‘ 


An assignee of an insolvent firm is a trustee of an express trust under 
chapter 8241, Laws Florida, (McC’s. Dig., $72, p. 829,) and may 
sue at law in his own name as such assignee to recover the amount 
of an open account for goods, wares and merchandise assigned to 
him as an asset of the firm. 


Appeal from the Circuit Court for Marion County. 


The facts of the case are stated in the opinion. 
21 
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W. S. Bullock for Appellant. 
S. D. McConnell for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


The cause of action sued on in this case, and of which a 
copy is filed with the declaration, is an open account of H. 
P. Robinson & Bro. against J. P. Nix; the different items 
of goods, wares and merchandise named therein being 
charged on divers days from February 18th to July 22d, 
A. D. 1884. The action is brought by appellant “as as- 
signee of H. P. Robinson and C. F. Robinson, late partners, 
under the firm name of H. P. Robinson & Bro.” The 
amended declaration alleges that the appellee was on the 
said 22d day ot July indebted to said H. P. Robinson & 
Bro. in the sum of six hundred dollars for goods bargained, 
sold and delivered to the appellee at his request and for 
money paid by them for him at his request, and there is 
also what is meant as a count upon an account stated be- 
tween them and him, or between him and the assignee. 
There is also in this declaration an allegation that the firm 
on the latter day, they being unable to pay their debts in 
full, executed and delivered to the appellant as assignee for 
the benefit of their creditors their deed of assignment where- 
by they conveyed to him as such all their goods, wares, 
store accounts, bonds, notes, choses in action and other 
property of whatever nature or kind. 

This declaration is demurred to, the ground discussed 
here being that the open account sued on is not assignable 
so as to vest the right of action in the assignee. The Cir- 
cuit Judge sustained the demurrer and there was judgment 
that the defendant go hence without day and that he re- 
cover his costs. 
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The appellee’s counsel cites Bouvier’s Law Dictionary, 
Title Assignment, which lays down the well established 
rule that at common, law the assignee of a chose in action 
in a court of law must sue in the name of the assignor in 
whose place he stands: and also the act of 1828, §86, page 
832, of McClellan’s Digest, which authorizes the assignee 
ot certain written instruments to sue in his own name. It 
is not contended that if this were all the legislation upon 
the subject this action could be maintained. The act of 1881, 
chapter 3241, is relied upon by appellant as authorizing the 
action in hisname. Thisstatutes provides that any and all 
civil actions at law may be commenced and maintained in 
the name of the rea] party in interest, and that a trustee of 
an express trust may sue without joining with him the 
person for whose benefit the action is prosecuted. Had the 
firm assigned the claim sued on to the plaintiff to be held 
fur his own benefit, he could have sued on it in his own 
name under the statute as the real party in interest. 
There is no doubt that he as assignee under the deed of as- 
signment is an express trustee, and may sue for the collec- 
tion of the claim without joining any persons for whose 
benefit the action is prosecuted, even if it be assumed that 
Robinson & Bro. are such, Such is the plain meaning and 
effect of this statute, and the holding in New York, whence 
we get it. Mellen vs. Hamilton Ins. Co.,17 N. Y., 609; 
Cummins vs. Barkalow, 43 N. Y., 514. In Robinson vs. 
Springfield Co., 21 Fla., 219, it is said: ‘* Moreover, since 
the passage of chap. 8241, we do not think it can be held 
in this state that an assignment of a chose in action is not 
recognized in a court of law.” 

We do not see that Sammis vs. L’Engle, 19 Fla., 804, has 
any bearing on this question. 

The judgment is reversed. 
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JACKSONVILLE, TAMPA AND Key West Rattway Co, AppEL- 
LANTS, vs. Roperts & Bemis, APPELLEES. 


@ 
Where the damages assessed by the jury in an action on a contract, ex- 
press or implied, are plainly excessive, the verdict will be set 
aside. 


Appeal from the Circuit Court for Clay county. 

The facts of the case are stated in the opinion. 

Fleming § Daniel for Appellant. 

C. Fabian Law for Appellees. 

Tue Cuter Justice delivered the opinion of the court: 


Suit in Clay County Circuit Court by Appellees vs. Ap- 
pellant. Verdict and judgment for plaintift for the value 
of 1,000 crossties at twenty-two cents apiece, $220. The 
defendant applied for a new trial on the ground that the 
evidence did not support the verdict, and that the damages 
were excessive. 

The only evidence in the record tending to show that}the 
defendant took any crossties of the plaintiffs is that of 
Frank E. Jones, who testifies that the defendant took 274 
ties which it had condemned. 

The verdict of the jury allowed the plaintiff.for 1,000 
ties at 22 cents apiece. 

The judgment is reversed and new trial granted. 


= 
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O. V. Gates, APPELLANT, vs. Emetine 8. Hayner 8&7 AL., 
APPELLEES. 


1. An appeal does not lie in a common law action, except from a final 
judgment properly entered. 

2. A final judgment disposes of the action, and not merely of points 
raised in it. 


3. An entry upon a demurrer to a declaration of ‘‘demurrer sus- 
tained ’’ does not dispose of the action, and is not a final judg- 
ment. 


4, A bill of exceptions is not necessary to the review of errors appa- 
rent upon the record. 


5. Where the transcript on appeal in a common law case does not show 
an entry of a final judgment in the action, the appeal will be dis- 
missed by the appellate court of its own motion. 


Appeal from the Circuit Court for Orange couuty. 
The facts of the case are stated in the opinion. 
Hammond ¢ Johnson for Appellant. 


Alex. St. Clair-Abrams for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court. 


The appellees, who were defendants, demurred and on 
the same day filed pleas to the declaration. The only en- 
tries in the nature of a judgment of the court are, one of 
“demurrer sustained” which is signed by the Judge, he 
also noting an exception by the plaintiff to his rulings; and 
another, of “above motion overruled” made on a motion 
of the plaintiff to set aside the above “ order sustaining the 
demurrer.” These do not constitute a final judgment. 
The latter entry merely left the former standing in full 
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force and effect. The former entry did not make a final 
disposition of the case, and as affecting such a disposition is 
no more than an order upon which a formal final judgment 
sustaining the demurrer, and that the plaintiff take nothing 
by his declaration, anJ that the defendant recover his costs, 
might be entered. Until there is an entry of a final judg- 
ment terminating the case, no appeal or writ of error lies to 
this court in a common law action. Chapter 3430, p. 53, 
of the acts of 1883, does not change this rule. 

Where a plaintiff whose declaration has been demurred 
to successfully does not desire to amend, but wishes to rest 
on the pleading as it stands, he must suffer final judgment 
upon the action to goagainst him, and until there has been 
an entry of a judgment disposing of the action he cannot 
obtain a review of the ruling, under our statutes. 
Though the demurrer has been sustained by the entry 
made, yet the action is still pending, and as long as it is 
this court cannot touch the case. Sedgwick vs. Dawkins, 
17 Fla., 811, 555; 18 ib., 335; Savage vs. The State, 19 
Fla., 561; Anderson vs. Presbyterian Church, 13 ib., 592 ; 
Branch vs. Branch, 5 ib., 447; Harrison vs. Thurston & 
Buist, 11 ib., 307; Cook vs. Cook, 18 Fla., 634; Coons vs. 
Harllee, 17 ib., 484. 

There is a bill of exceptions in the record setting forth 
the ruling of the Judge on the demurrer. Neither an ex- 
ception nor a bill of exceptions is necessary where the error, 
if there be any, is apparent npon the record, but the office 
of a bill is to incorporate into the record matters which 
otherwise would remain in pais. Jones vs. McCallum, 21 
Fla.; Sams vs. King, 18 Fla., .553; Pittman, Admr., vs. 
Myrick, 16 Fla., 692. 

The appeal must be dismissed, and it will be so ordered. 
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G. N. Saussy, PLArntirr 1n Error, vs. Soutm Fiorrpa 


1. 


ci] 


ot 


R. R. Co., DEFENDANT IN ERROR. 


In a suit for damage resulting from firing wild forests or woods, if 
the plaintiff in such suit have notice of the intention of the de- 
fendant to fire the same, (section 1, chap. 3141, Laws of Florida, ) 
it is an immaterial inquiry so far as such plaintiff is concerned 
as to whether other persons living within a mile of the place in- 
tended to be fired were notified of such intention or not. 


. Evidence of the ‘‘ reputation of a witness as a servant of the com- 


pany,”’ is inadmissible. 


. A party to a suit will not be allowed to introduce evidence of the 


reputation for truth and veracity of one of his own witnesses, 
where the character of such witness has not been attacked in any 
way by his adversary. 


. Mere cortradiction among witnesses examined in court supplies no 


ground for admitting evidence of the general character of either 
of them. 


. Sec. 1, chap. 3141, regulating the time and manner of firing wild for- 


ests and woods, has no application to a firing which is uninten- 
tional. 


Writ of error to the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 

Scott ¢ Thrasher for Plaintiff in Error. 

S. M. Sparkman for Defendant in Error. 

Tue Cuter-Justice delivered the opinion of the court: 


Plaintiff in error brought a suit against the South Flor- 


ida Railroad Company in the Circuit Court of Orange 
county. 


The declaration alleges that the South Florida Railroad 


Company unlawfully and negligently, and without giv- 
ing notice to plaintiff of its intention to set fire to the 
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woods within one mile of the plaintifi’s land, on which 
were situated a house and some orange trees enclosed by a 
fence, did carelessly and negligently set fire to the grass 
and stubble within one mile of said land, and that the fire 
was communicated to the plaintiff’s land and destroyed his 

house and orange trees and 300 panels of fence, to his dam- ) 
age of $1,050. 7 

Plea of not guilty, verdict and judgment for defendant. 

Plaintiff in error applied for a new trial on the ground 
that the verdict was contrary to the evidence. The motion 
was overruled and the plaintiff in error assigns this as 
error. 

As to this assignment, inasmuch as the case must go 
back for a new trial, it is improper that we should express 
any opinion as to the weight or sufficiency of the testimony. 
The next error assigned is that the court erred in sustain- 





ing defendant’s objection to the plaintifft’s question to B. 
L. Griffin. 

This question was as follows: “ Had you received any 
notice of the intention on the part of the railroad em- 
ployes to set out fire on the 25th day of March last.” This 
question was objected to, the objection sustained, and plain- 
tiff excepted. 

The witness, in reply to a former question, had stated 
that he lived within a mile of the place where the fire 
originated. Sec. 1, chap. 3141, Acts of Legislature, is as 
tollows: “It shall not be lawful forany person to set fire to or ) 
burn any wild forests or woods in this State, except be. 
tween the 15th day of February and the 31st day of March, 
of each year: Provided, That if the County Commissioners 
of any county in this State shall determine that the 
interests of the people of such county will be promoted by 
making the period during which the woods may be burned 
in such county different from that provided for in this sec- 
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tion, they shall give notice by publication in a newspaper 
having circulation in their county, or by posting at three 
or more conspicuous places, and the time so designated in 
such notice shall be the time for burning the woods in such 
county: Provided, further, That any person intending to 
set fire to any woods, shall give notice of such intention to 
all persons living within one mile of the place intended to 
be fired.” 

There was no error in refusing to allow this question, 
notwithstanding the statute requires that a person intend- 
ing to set fire to the woods shall notify every person living 
within a mile of the place intended to be fired of such in- 
tention, yet if the plaintiff was notified it was a sufficient 
compliance with the law so far as he was concerned, and it 
was immaterial whether other persons were informed or 
not. 

The evidence of the plaintiff tended to show that the 
woods were fired by a gang of hands in the employment of 
defendant, who were burning the grass around some piles 
of cross ties and wood of defendant to prevent their loss by 
fire, and by their negligence in not whipping it out after 
they had burned the place they wished to burn, it was 
communicated to the surrounding grass, and thence to 
plaintifi’s premises, and burned his fence, orange grove 
and house, as alleged. The hands were in charge of one 
Tony Taylor. In the course of the trial the defendant’s 
counsel asked of a witness, ‘‘ what is the reputation of this 
man Tony Taylor asa servant of the company?” Plain- 
tiff’s counsel objected, his objection was overruled, and he ex- 
cepted. It will hardly be considered necessary to assign 
a reason for declaring such a question wholly improper. 

Afterwards defendant’s counsel asked another witness, B. 
R. Swoop, “are you acquainted with Tony Taylor, and if 
so, what is his general character for truth and veracity in 
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the community in which he lives?” So far as this record 
shows, nobody had assailed Tony’s character for anything. 
It is true that Tony and a witness for plaintiff differed 
materially in their remembrance of an important event, as 
to which they testified on the trial, “ but mere contradic- 
tion among witnesses examined in court supplies no ground 
for admitting general evidence of character.” Green- 
leaf on Evidence, vol. 1, sec. 469. In Bishop of Durham 
vs. Beaumont, 1 Campbell, p. 207, Lord Kenyon said evi- 
dence to support the character of a witness is not admissi- 
ble unless fraud is expressly imputed to him. 

In conclusion we would suggest to counsel to inquire if 
the defendant is responsible under the act above mentioned, 
(sec. 1, chap. 3141,) in the absence of an express command 
from the company to its agents to fire the woods, and fur- 
ther whether, if the railroad company is responsible at all, 
if it is not under a familiar principle at common law of re- 
spondeat superior, holding the principal responsible for in- 
juries caused by the negligence of his servant done in pur- 
suance of and within the scope of the business intrusted to 
him. As we areadvised now by the evidence in the record, 
we are unable to see that the statute quoted above has any 
application to or bearing upon the plaintiff’s case. 

Judgment reversed and new trial granted. 








JOHN PINE, APPELLANT, VS. MARIE ANDERSON, ADM’X, ET 
AL., APPELLEES. 


1. The only way that the evidence used in a common law action can 
be brought before this court, is by incorporating it in a bill of ex- 
ceptions signed by the Circuit Judge. 
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2. The court will in an appeal, when there is no bill of exceptions taken, 
inspect the record, and if there be no error apparent thereon will 
affirm the judgment of the court below. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 

R. H. Fries for Appellant. 

W. A. Blount for Appellees. 

Tux Cutzr-Justice delivered the opinion of the court: 


This was an action for unlawful detainer of certain prop- 
erty in the city of Pensacola. On the trial of the cause 
there was a verdict for the plaintiffs. Defendant moved for 
a new trial upon the following grounds: 

1. That the verdict is contrary to law. 

2. Contrary to the evidence. 

3. The court erred in its charges to the jury. 

A new trial was refused and the defendant excepted, and 
took his appeal to this court. 

There is no bill of exceptions in the case. There is a pa- 
per signed by the respective counsel which purports to set 
forth the evidence that was sabmitted to the jury on the 
trial. 

Under the rulings of this court in Proctor vs. Hart, 5 
Fla., 465; Burk vs. Clark, 8 Fla.,9; Tompkins vs. Ha- 
son, ib., 14; McKay vs. Friebele, ib., 21, and Price vs. San- 
chez, ib., 186, there is nothing presented for our adjudica- 
tion. 

In Proctor vs. Hart, supra, the court say: “In order to 
obtain the benefit of the supervisory power of the appellate 
tribunal the party invoking the same must put the court in 
possession ot these tacts duly authenticated. This brings up 
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the question as to what is a due authentication of the evi- 
dence used in the court below.” After reciting the fact 
that the evidence in the case was certified to by the clerk, 
the court say: “Such a practice, if sanctioned, would ob- 
viously lead to great looseness and uncertainty, * * * * * 
for it would be to substitute the testimony of the clerk, as 
to what evidence was submitted to the jury, for that of the 
Judge, who, and who alone, is authorized to attest that mat- 
ter. * * * [t will scarcely be pretended that the evidence 
given in the trial of a cause is matter of record, until it shall 
have been made so, by being incorporated into a bill of ex- 
ceptions duly signed and sealed by the Judge.” 

In Burk vs. Clark, supra, the court say: “There are in 
the record several sets of depositions which are, apparently, 
applicable to the case, but this court has repeatedly ruled 
that evidence brought forward in this loose way is wanting 
in that degree of verity which is necessary to commend it 
to consideration, and that such verity is only attainable by 
its incorporation into a bill of exceptions properly attested 
by the signature of the Judge who presided at the trial of 
the cause.” 

In Tompkins vs. Eason, supra, the court say: “ In look- 
ing into the record we find the plaintiffs counsel did make 
a motion in the court below for a new trial, upon the 
ground that the verdict of the jury was contrary to the ev- 
idence, which motion was overruled. Now it is perfectly 
clear that to enable the court to pronounce upon the cor- 
rectness of that ruling, resort must be had to all the evi- 
dence that was before the jury at the trial, but there is a 
total absence of a bill of exceptions, or anything purport- 
ing so to be, and as the evidence can only be brought up 
by being incorporated in the bill of exceptions, there is con- 
sequently nothing on which this court can act. It is true 
that the record contains a large mass of what purports to 
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be evidence that was used at the trial of the cause, con- 
sisting of several sets of depositions of divers witnesses, 
but this court has repeatedly ruled that evidence brought 
up in this loose way will not be considered, that to com- 
mend it to the consideration of the court it must be incor- 
porated into a bill of exceptions, attested as is provided by 
the statute.” 

In McKay vs. Friebele, supra, the court say: “ The only 
mode of bringing up to this court the evidence used below 
in a common law suit is by incorporating it in a bill ot ex- 
ceptions, duly attested by the signature of the judge, or 
by three by-standers, as is prescribed by the statute.” 

In Price and wife vs. Sanchez, supra, the court say: “It 
is with regret we again have to remark upon the defective 
state of the record in having no bill of exceptions. As 
j the judgment must be affirmed for want of error in this 
respect in any event, we have consented to treat the case as 
presented by counsel, an earnest request having been made 
that our views should be given as tothelaw. Had the case 
presented matter of error we should not have felt justified 
in reversing it, even under this agreement of the parties.” 

The fourth head note in the last case evidently alludes 
to an agreed case made before the trial of the cause in the 
court below, and upon which it was tried there. 

An inspection of the record shows no error, and the 
judgment of the court below is affirmed. 











